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STATEMENT OF JURISDICTION
I he Utah (.mill oi appeals lias junsdi< Mini nvn it iliii in iln i |nnMI,I 111 m Knli I I in
111<" I If.ili Rules of Appellate Procedure and Utah Code Ann. § 10-3 1012.5 (as amended).
STATEMENT OF ISSUES PRESENTED
1.
i

IVIK. tlici

the Commission tiinJ in I'indmj; il u flu u t\

snIi-if.m/Kii . \rifl(in e

n| i( ri "he chany that the Petitioner had "violated 'the departments deadly force policy?
2.

Whether the Commission erred in n-i r nding that the department ruling of

"not jiisiiticil ii.
3.

x [>h . incident was nn i •# ISJN! t * .

•

n\ «illi |in mn

Killings?

Whether die Commission erred in preventing Connole from answering

questions as to whether he had ever considered Joseph's shooting to be justified prior to
Joseph being reinstated ihcreb) r\< hiding evident i «>l n tuli.iluiy tunlivrs ,md bin "
4.

Whether die Commission erred in accepting hearsay and conflicting testimony

by City Detectives as being truthful when the evidence did not support their claims?
5.

Whrlhei 11 M * J "'ii j" HI is*; i* "I* < m d ip ) nit" , '" (,n force Joseph s Mihp'»rn,T lor

documents and a request for a crime scene video that was taken on the night of the incident?
C

Whether the Commission erred, in allowing statements made by witness Bell

• and a letter bj E ichard Shepherd to be reviewed ' a hile denying Joseph 'the right of cross
examination?
7

Whether the Commission erred in not allowing Accident Rccoiistnn Hon

tixpert Dav id I or :1 to i lse diagrams prepared to assist h im in his testimony "that Scott's
- v.^Jc was in rear braking when the shots were fired?

8.

Whether the Commission erred in allowing the city to modify it's original

findings to include that Joseph acted unprofessionally without any specific conduct being
identified?
9.

Whether the Commission violated it's own Rules. The Burden of Proof and

burden of proceeding shall be on the department in cases involving disciplinary action and
shall be on the Appellant in all other cases?
10.

Whether the Commission erred in not finding the ruling and punishment

inconsistent and disproportionate to the offense?.
STANDARD OF REVIEW
The standard of review for issues (3)>(5)>(6)>(7)>(9) is a correction of error standard,
giving no deference to the Commission's decision. Taylor v. Utah Dept. of Commerce.. 952
P.2d 1090 (Utah App. 1998); King v. Industrial Comm'n of Utah, 850 P.2d 1281 (Utah App.
1993)
The standard of review for issues (1),(2)>(4),(8)>(10) is an abuse of discretion standard.
Utah Code Ann. § 10-3-1013; Child v. Salt Lake City Civil Service Common .,575 P.2d 195
(Utah 1978); Lucas v. Murray City Civil Service Common.. 949 P.2d 746 (Utah App. 1997)
STATUTES. ORDINANCES, RULES, A N D REGULATIONS
[Included herein in Addendum A, B, C ]
STATEMENT OF T H E CASE
A. Nature of the Case

2

On July 16,1999 Officer Joseph was terminated from the Salt I a,ke ( ]itj I >c lie t
I >rpnrtiiKtiif tor allegedly bcifij* ui nit of policy" m the use of deadly force during a March 26,
1999 officer involved shooting. Salt I ,a ke City police claimed that the physical, evidence at
the shooting scene contradicted statements given by JWA pi. AH

I

most c f the ro) mds at the \ "ehicle as it mo ved away and "was clearly no longer a threat."
(R.234-6).
< Ml D e c e i l i u c t ^ i , i > -'- -ail t^iKv .,..

**

•< 5 •.' i < ' -

u* -

y

. , i U U J ... m . . I.'."-,

< I , x .

in n< >licv" on condition that Joseph withdraw his

appeal,, before the Civil Service Commission. Joseph was also advised, that he would have to
drop hi-; * - u nu^to aaion against the Cil> * MtiuiJ /'.rj !» itlir il h w
appe:r

-• t

"I'IJUW

I us '

- K\ I*ts action against the City. (R. u: ;! PR ^ 1 2).

• »n lanuarv 3, 2000 in a blatant act of retaliation Salt i nke t -ity reversed, it's position
once again, aiiw ^kionnmeO «h.^ - "Mcer Joseph s »M ui deadly turn 1 n^is mil n( polity

IIHI

ttrtjM isoJ ;i twenty day suspension and ordered Joseph to 'under go a fitness for duty
evaluation. (R.239-40).
"I h\ March "' I, 'HOIl <

HIK

n m

II»M

pli ii i iln m fired Im tin

i < mid nine .iftrt allegedly

failing die fitness for duty evaluation after 'the Doctor determined that Joseph's claims
against the City were "unjustified doubts," (Ct. App N o 20010399).
( H'ficet JOM ph hied JO <ippe.il \\\\\\ ill r . uuli I jLf \ my ( nil Serviced uiiijiiiv\in!ii
challeninin; the City's ruling of "out of policy." (R.005 7). Prior to the hearing, the City
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refused to provide Joseph with the documents that he requested to show that the city acted
arbitrarily in Joseph's case by ruling him out of policy when there was several other
shootings involving moving vehicles that were ruled "in policy/' (R. 009-18; 054 pg 443-4,
301-2). The City also failed to produce a crime scene video and claimed that it didn't exist.
(R. 053 pg 090-1).
Officer Joseph's appeal before the Commission was heard on April 11 & May 8,
2000. On July 19,2000., the Commission upon hearing all the evidence in the case,
unanimously sustained the City's position that Joseph was "out of policy" and not justified
in the use of deadly force. (R.053-4; 048-52).
On December 6, 2000., the Commission denied Joseph's Motion for Reconsideration
and issued it's Findings of Fact, Conclusions, and Order. The Commission sustained
the City's original findings. (R. 435-67; Addendum T (1)).
It will be clearly apparent to this Court after a review of the Record and the evidence
presented in this Brief, that the Commission has acted with prejudice in favor of the City's
"self-servicing interests." There is an obvious "conflict of interest" with Martha Stonebrook
acting as counsel for the Civil Service Commission, which is in violation of Civil Service
Rules and Regulations 1-3-2.. See Hamilton v. City of Mesa. 916 P.2d 1136,1143 (Ariz. Ct.
App. 1995). (Addendum B (3)).
The Commission acted with prejudice and bias in favor of the City's interests, while
denying the Petitioner's right to due process. c<Due process" is not a technical concept that

4

I' jf lit f *itti J< itisMii Is » -f due process rest on 'the concept of basic fairness of procedure and
demand a procedure appropriate to 'the case and just to "the parities involved,""' Rupp v.
GrantsviUe City, Utah, <> 1 \ i 11 -;d »' Ui, i l I \I""Kt i).
I he Commission ignored the physical evidence produced by the City's own
investigation and the State Crime Lab's findings as well as expert testimony from the
Petitioners witnesses. 1 hey refused lu uilutu An l\ mliofirf \ <mlip<H-nas fur < sidi n< (• lli it
)rmful to the ('.\t\-y'-* r >sition and at 'the same "time excluded evidenc e crucial to
the Petitioner's defense. It is uncontroverted that the Petitioner be entitled to ,% um and fair
hearing bciorc U-

,

i

.,:..i;.i>.Mi/:. .>cc Lucas v Murray City Civil service Commission, n I"11'
.

B. Course of Proceedings
I

>II

April I"1'1 I1'1' ' <

>MII

( i Joseph

"I' j

1

< niiiPi;illi i h»i|»< A w uli t.rnmd degree felony

assault after 'the March 26,1999 officer involved shooting. (R.054 pg 358-9). Officer Joseph
was terminated «• T ;... 1 f irK>9 after the Salt Lake City police department concluded tint
Joseph, "\ iolaiti 11 J w : \ K :j m LI i iic J u s deadly force policj (1 05 1 pg 300, 358). On Nov. 23,1999
the criminal case against Officer Joseph was Dismissed With Prejudice. Salt Lake City
reinstated Officer Joseph on January 3, LK\\\\. 4,,Vi amended the termulatum U i .i i tiling <ill nl
(•I polu v -Hid -I

• *

;

"

v <? r%v

~

* 10). Officer "Joseph appealed to the

Commission on January 7, 2000'. The Commission held an evidentiary hearing on April 11,
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2000 and May 8,2000. (R. 053-4). On December 6,2001 the Commission upheld the City's
ruling of "out of policy" and a 20 day suspension. (R. 435-40).
C. Disposition in Trial Court or Agency
On December 6,2000, the Commission entered it's Findings of Fact, Conclusions,
and Order affirming the City's "out of policy" ruling with a 20 day suspension.
D. Statements of Facts
1.

Robert L. Joseph ("Joseph"), Petitioner herein, was employed by Salt Lake City as a

Police Officer on March 26,1999. (R.054 pg 381).
2.

Shortly before 1:00 a.m on March 26,1999, Joseph observed possible D.U.I driver

Westley Scott ("Scott") traveling southbound on 700 East from 900 South in a reckless
manner at speeds in excess of 85 miles per hour in a 40 mile an hour, residential
neighborhood. (R.054 pg 381-383; 066-069; 343).
3.

When Officer Joseph displayed his emergency lights, Scott initially stopped, but failed

to remain at a complete stop and began to creep forward for approximately 20 to 30 feet
Officer Joseph pulled along side of Scott and motioned for him to pull over. Scott stopped
his car at approximately 2250 South on 700 East. (R.284-5; 345; 357; 067; 054 pg 387; 080;
118; 193; 054 pg 414).
4.

Scott stated under oath in a preliminary hearing that he intended to flee from Officer

Joseph because of outstanding drug warrants.(R.250-l; 261-2; 284-5; 194; 199; 206).
5.

Scott eventually stopped his vehicle close to the curb, Officer Joseph then positioned

6

his police car ahead of Scott's car and encroached on his lane slightly. (R.054 pg 411, pg 4145. pg 395; 215).
6.

Later, Scott's blood alcohol level was taken at St Marks hospital several hours after

the incident and Scott was shown to have a B.A.C of .237, about three times the legal
limit (Presumptive DUI level in Utah see UCA 41-6-44) R.254-7; 271-2) (Addendum I (2)).
7.

Officer Joseph exited his vehicle and walked towards Scott's car. (R.345-6; 054 pg

388-9, pg 414-5; 076-7). When Joseph observed Scott's unusual, erratic behavior and arms
flailing around in the vehicle, Joseph drew his service weapon for Officer Safety and arched
out into the street and attempted to approach Scott's vehicle from the rear. (R.054 pg 388-9,
pg 414; 053 pg 211; 076-7; 118).
8.

Joseph ordered Scott to exit the vehicle, however Scott failed to comply with Officer

Joseph's directions to exit the vehicle, so Joseph opened Scott's door once again ordering
him to exit his vehicle. (R.054 pg 414-5; 345; 358).
9.

At the exact moment Officer Joseph opened Scott's door and ordered him to exit,

Scott floored his vehicle in reverse. (R.247-8; 054 pg 430; 090-1; 121-2). Joseph was struck
by Scott's open door and knocked backwards. (R.054 pg 418, pg 390).
10.

To avoid being run over or going underneath Scott's moving vehicle Joseph pulled

himself up on the door and then hang on the open door as Scott accelerated backwards at a
fast rate of speed. (R.054 pg 418; 281; 247-8; 347; 352; 358-60; 195-6).
11.

After some distance Officer Joseph became fatigued and his right arm with his

7

service weapon slipped off Scott's roof, and Joseph, fearing that he would fall under Scott's
moving vehicle and be run over, began firing his weapon at Scott in order to get him
to stop the continued threat to Officer Joseph's life.(R.054 pg 419-20, pg 398, pg 391)
12.

Scott admitted under oath in the preliminary hearing that he "slammed" on his

brakes in order to dump Officer Joseph onto the roadway. (R.281-2; 286-7; 361; 198)
13.

Scott stated in the preliminary hearing that he knew that his actions could have

caused Officer Joseph serious bodily injury or even death, and that his actions constituted a
Felony Aggravated Assault against Joseph. Scott testified that he didn't have any concern for
Joseph's life or well-being and was only concerned with escaping. (R.273; 289-90; 054 pg
334, pg 340-1; 344-5; 320; 053 pg 170-4; 055).
14.

Officer Joseph was in fear for his life when he fired his weapon while on the car,

as he was thrown to the ground, and while he was on the ground. (R.054 pg 395; 094; 0967; 124; 113; 115). Joseph fired while on the car and as he was falling to the roadway. (R.344;
347; 352-3; 361; 363; 365; 196-200).
15.

Officer Joseph made a conscience decision to stop shooting when he perceived that

Scott was no longer a threat to him and was now moving away. Officer Joseph had seven
bullets left in his gun.(R.054 pg 393-4; 099; 125).
16.

Scott stated that it was after he noticed blood pouring out of his face that he decided

to take off. (R.199-200; 363; 249). Scott stated that he did not hear any shots being fired as
he was leaving the scene. (R.363-4; 199; 203; 249-250).
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17.

Scott was then pursued at a high rate of speed by officers from three separate police

agencies. Scott continued to pose a threat to the public and other officers as he fled the
scene and at one point Scott attempted to use his vehicle once again, as a deadly weapon by
trying to ram two police vehicles involved in the pursuit. (R.288-9).
18.

Captain Dencker, head of the investigative unit for the Salt Lake Police Dept.

questioned Joseph at the Police Department about possible fabric burns on the
roof of Scott's car. Dencker asked to see Joseph's shirt sleeve, and immediately identified
marks on the right sleeve that she believed matched the pattern on the roof. Dencker
directed detectives to seize Joseph's shirt for evidence. N o report was ever made
documenting the seizure of the shirt, violating standard report procedures.(R.054 pg 409-10;
053 pg 149-50).
19.

There were several reports made by officers on the night of the incident that

indicated that Joseph had scuff marks on his back and pants. (R.318-20; 105)
20.

Cpt. Folsom refused Joseph's request to have his injuries documented by crime lab

days after the incident. Cpt. Folsom informed Officer Joseph that "It would not be
necessary." (R.092-3).
21.

Detective Mendez, Investigator Bardett, Detective Kent, Lt. Diamond and Detective

Mark Askerlund conducted a walk-through of the incident at a time of day different than
the time of day in which the incident occurred. They did not control the crime scene, and
used a vehicle,"not the same" as Scott's vehicle. Scott's vehicle was a Ford Escort that had a

9

metal door frame that Joseph was able to hold on to. Detectives provided a Honda Accord
for the walk-through that did not have a door frame around the glass which made it
impossible for Joseph to hold on to. (R.054 pg 383-4; 241).
22.

Cpt Dencker released Scott's vehicle March 31,1999, just five days after the shooting

before a full investigation was completed. The vehicle was taken to a repair shop in Midvale.
The evidentiary chain of custody was not maintained. (R. 053 pg 11).
23.

On April 19,1999 Officer Joseph was arrested and charged with Aggravated Assault

after investigators purported that Joseph was not assaulted by Scott's vehicle and was not in
fear for his life when he shot Scott. (R.337-8; 054 pg 358-9).
24.

On July 16,1999 Officer Joseph was terminated by the Salt Lake City police

department after investigators determined that Joseph was not justified in the use of deadly
force. (R.234-6).
25.

November 23,1999, a Motion to Dismiss The criminal charges was filed by Officer

Joseph's attorney Loni Deland. Prosecutor Ernie Jones stipulated to the motion in light of
the evidence from expert reconstruction of the crime scene, statements made by Westley
Scott during the Preliminary hearing, and after further review of the State's Deadly Force
Statute. The case was dismissed by Judge Michael Burton with prejudice.
26.

Joseph in a press conference on November 24,1999., publically charged Salt Lake

City Police and the District Attorney's office with corruption. Joseph charged that the
police department and the District Attorney's Office concealed evidence, falsified police
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reports and court documents, committed perjury, tampered with witnesses and obstructed
justice. Joseph asked that the FBI and the Attorney General's Office investigate.
27.

December 21,1999 Joseph was offered his job back by Mac Connole and City

Attorney Lyn Creswell. Joseph's shooting was ruled "justified" and "in policy" on the
condition that Joseph withdrew his civil service appeal. Joseph was also told that if he
didn't drop his claim against the city for civil rights violations that the department would rule
him out of policy with a suspension. (R.054 pg 330-2).
28.

Officer Joseph refused to agree to the City's terms and on January 3, 2000 Joseph was

reinstated to the police force and ruled "out of policy" on deadly force and suspended 20
days without pay and ordered to undergo a fitness for duty evaluation. (R.357-9; 239-40).
29.

March 31, 2000, Connole fired Joseph for allegedly being unfit for duty after

the psychiatrist, Dr. David McCann claimed that Joseph's allegations of civil rights
violations were unfounded and that because Joseph refused to accept responsibility for his
actions. (Ct. App N o 20010399).
30.

Joseph since being terminated on March 31, 2000 has undergone two separate

psychological evaluations and in both cases Joseph was cleared fit for duty.
31.

Joseph's termination was motivated by retaliation from Salt Lake City and Chief

Connole because Joseph refused to withdraw his Civil Service Appeal or drop his Civil
Rights Complaint against the City and the Police Department.
32.

Officer Joseph's appeal before the Civil Service Commission was heard on April 11
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and May 8,2000. (R.053-4).
33.

On July 19, 2000., the Salt Lake City Civil Service Commission supported the

departments findings that Officer Joseph was not justified in the use of deadly force. The
Commission also added an additional charge in their findings that Joseph acted
unprofessionally. (R042-45)
34.

On December 6, 2000 the Salt Lake Civil Service Commission issued it's "Findings

of Fact, Conclusions, and Order/' The order was dated stamped and certified to the head
of the Salt Lake City Police Department. (R.435-40)
35

On December 20, 2000 Petitioner filed a second Petition for Review with the Utah

Court of Appeals, pursuant to Rule 14 of the Utah Rules of Appellate Procedure and Utah
Code Ann. § 10-3-1012.5.
SUMMARY OF ARGUMENT
1.

The Commission erred in finding that there was substantial evidence to
support the charge that the Petitioner had violated the departments
deadly force policy.

There was no evidence presented to the Commission to find that Officer Joseph was
in violation of the department's deadly force policy. In fact Chief Connole testified that an
Officer is justified in using deadly force when he is in fear for his life, such as in the case of
being assaulted by a moving vehicle. Chief Connole also testified that an officer would also
be justified in using deadly force to stop the arrest being defeated by escape. The use of
deadly force is highly subjective and only the officer at the scene can make the
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determination as to whether he is in fear for his life at the time deadly force was used. The
City failed to bare the burden of poof by "substantial evidence" that Joseph was not
assaulted by Scott's vehicle, was not at risk for serious bodily injury or death, did not fear for
his life, or was not justified in stopping the arrest from being defeated by escape.
2.

The Commission erred in not taking into account two previous
shootings similar to Joseph's that were ruled justified.

The Commission was presented with two previous shootings similar to Joseph's
where the officers were ruled justified in the use of deadly force when shooting at moving
vehicles. Chief Connole acknowledged that in those cases that the officers were not actually
assaulted by the vehicles as in Joseph's case. The City and the District Attorney's Office
determined that the officers were justified because the vehicles were used in the manner that
constituted an aggravated assault. The officers were justified in shooting at the suspects in
self-defense because the officers feared for their lives, and to stop the suspects from fleeing
the scene after the assault because the suspects posed an immediate risk to the public if
allowed to defeat the arrest by escape.
3.

The Commission erred in not allowing evidence of retaliatory motive,
intent and bias.

Chief Connole testified that he had never wavered in his decision that Officer Joseph
was not justified. Connole was asked if he had ever considered that Joseph was justified
prior to being reinstated. The City objected to Connole answering the question and referred
to a letter dated Dec 21,1999 stating that the letter was protected under rule 408. The
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Commission sustained the City's objection and would not allow Connole to answer the
question even though Officer Joseph said nothing of the letter, but simply asked Connole if
he had ever considered Joseph to be justified prior to his reinstatement. Officer Joseph was
not allowed to discuss the letter or present it to impeach Connole's testimony or lay a
foundation for an argument of retaliation as a motive for ruling Joseph not justified. The
evidentiary ruling is contrary to the rules of evidence regarding the impeachment of fact,
witnesses, and the rules of waiver of objections.
4.

The Commission erred in accepting the City's hearsay and conflicting
testimony as fact without any supporting evidence.

Chief Connole and Chief Sheltion testified that Officer Joseph blocked Scott's escape
route and forced the deadly force confrontation. They admitted that they never looked at
any diagram or photograph that would negate that claim.
Mendez testified that the bullet trajectories were consistent with Officer Joseph
standing up and shooting. The Commission was presented with photographs, facts from
the District Attorney's Office and the State Crime Lab, and expert testimony that were in
direct conflict with Mendez's testimony. Detective Mendez testified that Scott's vehicle was
shot as he drove away from Joseph misrepresenting the evidence established by the broken
glass pattern left on the roadway. Mendez testified that if the evidence showed that the
vehicle was shot while traveling backwards then Joseph would have been justified.
Detective Scharman testified that Officer Joseph never told him that he shot at Scott
as he was falling off the car, and while on the ground. Scharman then denied writing
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a Probable Cause Statement for Scott's arrest which stated that very fact.
The City and Detective Snow denied making a video of the crime scene on the night
of the shooting despite the fact that Snow's own report indicates that he did. Snow also
denied seeing any uniform burn marks on the roof of Scott's car. When Joseph attempted to
submit photos into evidence that the City had previously provided to the District Attorney,
the City objected on the grounds of unfair surprise.
5.

The Commission acted with prejudice when they failed to enforce
Joseph's subpoenas for documents and a request for a crime scene
video.

The Commission ignored Officer Joseph's subpoena for a Sheriffs report and denied
Joseph's subpoena for documents on several other shootings even though they were made
aware that Joseph was the only officer to ever be found out of policy in the use of deadly
force. The Commission's actions limited Joseph's ability to effectively present a case that
would show that the City acted in a capricious and arbitrary manner by ruling Joseph not
justified. The City denied the existence of the video tape despite the fact that Joseph
produced substantial evidence to support the existence of the tape. The crime scene video
tape was germane to Joseph's case. The Commission supported the City in the spoliation of
evidence by failing to compel the City to produce the items requested.
6.

The Commission erred in allowing the City to submit evidence without
giving Joseph the opportunity to cross-examine witnesses.

Salt Lake City failed to produce witness Bell and submitted his testimony without
giving Officer Joseph the right to cross-examination. Bell's testimony is in conflict with the
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physical evidence and inconsistent with witness Childress. The City also attempted to admit
into evidence a letter written by District Attorney Shepherd without allowing Joseph to
cross-examine the author. The Commission reviewed the letter and accepted it as being
official which impaired the neutrality of the Commission to hear the case. The letter
prejudiced Joseph's case and was in conflict with the facts that led to the Judges Order of
Dismissal and with statements made by Prosecutor Jones about the case.
7.

The Commission erred in not allowing Accident Reconstruction Expert:
David Lord to use diagrams prepared to assist him in his testimony.

David Lord had two diagrams prepared for demonstrative purposes during his
presentation to help him show that Scott's vehicle was in rear-braking when shots were
fired. Joseph previously submitted the schematics of the rear suspension system prior
to the hearing. The City objected to their use and the Commission sustained the objection
and suppressed the evidence to support Joseph's testimony that the vehicle was moving
backwards when the shots were fired.
8.

The Commission erred in allowing the city to modify it's original
findings to include that Joseph acted unprofessionally.

The City failed to present any information to substantiate a claim of unprofessional
conduct. There is no mention or charge in Officer Joseph's letter of reinstatement about
unprofessional conduct. Not calling out on the radio, or waiting for backup does not
substantiate a charge of unprofessional conduct.
9.

The Commission violated it's own Rules. The Burden of Proof and
burden of proceeding shall be on the department.
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The Facts must support the charge, and must be supported by substantial evidence.
Sergeant Mendez's testimony was inconsistent with physical evidence generated by the City.
The Commission violated their own rules and ignored the evidence. Officer Joseph
presented physical evidence and expert testimony to establish the facts of the case while Salt
Lake City failed to present any evidence or witnesses. The Commission relied solely on
hearsay testimony from the city which was inconsistent and unsupported by any evidence.
10.

The Commission erred in not finding die ruling and punishment
inconsistent and disproportionate to the offense.

Officer Joseph is a merit employee, and as such, has legally recognized property
interests to ensure that the punishment is not disproportionate to the offense. The City
failed to present any evidence to support a ruling of not justified in the use of deadly force.
A ruling of not justified in the use of deadly force has a life time negative impact on Officer
Joseph's career as a police officer. The City's ruling of not justified is arbitrary, capricious
and draconian. The ruling is inconsistent with previous rulings and shows a clear bias that
substantiates Officer Joseph's claims of retaliation as a motive. The City claimed that
because Officer Joseph did not call out on the radio or wait for backup that this somehow
negates Joseph's right to defend his life against Scott's assault. The Commission was charged
with determining whether or not Officer Joseph was justified in the use of deadly force. The
Commission failed to demonstrate how not calling out on the radio or waiting for backup
constitutes a violation of deadly force policy and that Officer Joseph was somehow
responsible for Scott's actions.
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ARGUMENT
I.

T H E COMMISSION ERRED I N F I N D I N G THAT T H E R E WAS
SUBSTANTIAL EVIDENCE T O SUPPORT T H E CHARGE THAT T H E
PETITIONER HAD VIOLATED T H E DEPARTMENTS DEADLY
FORCE POLICY.
The Commission's findings, upon which the charges are based, must be supported by

substantial evidence viewed in light of the whole record before us. See Latson Limestone
Co. v. State. 903 P.2d 429,430 (Utah 1995). Substantial evidence is that quantum and
quality of relevant evidence that is adequate to convince a reasonable mind to support a
conclusion. Id. (quoting First Nat'l Bank v. County Bd. of Equalization, 799 P.2d 1163,1165
(Utah 1990)); see also A.M.L. v. Department of Health. 863 P.2d 44,47 (Utah Ct. App.
1993) (stating evidence is not substantial if overwhelmed by other evidence or based on mere
conclusion). It is more than a mere "scintilla" of evidence and something less than the
weight of the evidence. Johnson v. Board of Review of Indus. Comm'n, 842 P.2d 910, 911
(Utah Ct. App. 1992) (citation omitted). We do not review the Commission's findings de
novo or reweigh the evidence. See Larson Limestone. 903 P.2d at 431. Instead, we defer to
the Commission's findings on issues of credibility.
The Court should vacate the Commission's ruling on the grounds that insufficient
evidence was presented in support of the City's determination.
A)

The State of Utah concluded that Joseph was justified in the use of
deadly force.

The criminal charges against Joseph were dismissed "with prejudice" after the
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prosecution was confronted with all the evidence brought to light by Joseph's investigation:
"upon further review of the evidence adduced at the preliminary hearing herein, as
well as evidence based upon expert reconstruction of the underlying incident herein
and upon further review of the peace officer use of deadly force statute, ie. 76-2404(l)(b)(c),..." (Addendum D).
B)

The Departments Deadly Force Policy and the State Statute are
essentially identical.
An officer is justified in the use of deadly force when:
The officer reasonably believes that the use of deadly force is necessary to
prevent death or serious bodily injury to the officer or another person. The
officer is also justified when the officer has probable cause to believe the
suspect poses a threat of death or serious bodily injury to the officer or to
others if apprehension is delayed. (R.055-6; Addendum A (1), C (1)).

See Tennessee v. Garner, 105 S C t , 1694 (1985) (The use of deadly force,
apprehension by use of deadly force, reasonableness of); Graham v. Conner, 109 S. C t , 186,
(1989) (Seizure under 4th Amendment The reasonableness of the use of deadly force must
be judged from the perspective of a reasonable officer at the scene and not with 20/20
vision of hindsight); Reese v. Anderson, 926 R2d 494 (5th Cir. 1991) (A reasonable officer
could well fear for his safety and the safety of others). Greenridge v. Ruffin, 927 F.2d 789
(4th Cir. 1991) (Facts not known to the officer at the time are irrelevant to the legality of the
officer's use of deadly force, as are allegations that the officer violated department policy.);
Smith v. Freland, 954 F.2d 343 (6th Cir. 1992) (Officers judgement must often be made in
circumstances that are tense, uncertain and rapidly evolving.)
Detective Mendez testified that an officer may use deadly force when they reasonably
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beheve it's necessary to prevent death or serious bodily injury. (R.053 pg 132-3; Addendum J
(!))•

C)

The Commission exceeded it's authority by finding Joseph had violated
the departments deadly force policy.
The Commission in reviewing the evidence, in light of the Departments Policy

and State Statute would have to conclude that the following elements were not present
when Joseph used deadly force:
1. That there was no felony aggravated assault committed against
Officer Joseph. (R. 122-3; see also 090-6; R.247-9; 273; 289-90; 054 pg 340,
344; Addendum A (2), E (1-6)).
2. That Officer Joseph was not in fear for his life when deadly force was
used. (R-241; 054 pg 332; 053 pg 133; Addendum I (2-3), D (2)).
3. That Officer Joseph could not have been in danger of serious bodily
injury when he was assaulted by Scott's vehicle. (R.273,281-90;
Addendum A (3), S (4)).
4. That Scott no longer posed a threat to the public or any other police
officer if allowed to defeat the arrest by escape. (Addendum E (7)).
D)

Testimony making the Commission's findings unreasonable.

Chief Connole testified that if the officer believes that he is being assaulted and his
life is in danger the officer is trained to engaged the threat until the threat is over. (R.054
pg 336). If the officer believes that his life is in danger he is justified in using deadly. (R. 054
pg 334-5). Connole stated it's "the officers subjective determination as to whether he is in
fear or not, it is the officer's determination/ 5 (R.054 pg 335:7-25, 335:1-22). Connole said
that it was "not right to second guess an officers actions in reacting to situations." (R.054 pg
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053 pg 170-2; Addendum D).
Chief Shelton stated that to determine whether the officer believes that his life is in
danger, you look to the mind of the officer. The subjective impression of the officer is the
standard of reasonableness as to whether the officer perceived that his life was being
threatened or not. (R. 054 pg 295).
II.

T H E COMMISSION ERRED I N N O T TAKING I N T O ACCOUNT TWO
PREVIOUS SHOOTINGS SIMILAR TO JOSEPH'S THAT WERE RULED
JUSTIFIED I N SHOOTING AT MOVING VEHICLES.
Both the Commission's and the Department's rules require that any discipline be

administered fairly and consistently. See Salt Lake City Service Commission's Rules and
Regulation, § 7-6-6. See also Salt Lake City Police Department Policies and Procedures^ 311-02.00. (Rev. Nov 1998) The Chief acted inconsistently by ruling Joseph's shooting out of
policy when other fellow officers were ruled in policy after shooting at or from a moving
vehicle indicate that a different result in similar cases is repugnant. Pickett v. Utah
Department of Commerce. 858 P.2d 187,191 (Utah Ct. App. 1993). A review of Officer 1
and Officer 2's (names redacted) incidents show that similar factual circumstances led to a
different result without explanation for the repugnant result. See Taylor v. Utah Department
of Commerce. 952 P2d. at 292; Stotts v. Memphis Fire Dep't. 858 F .2d at 294. (R.381-400;
Addendum F (1-2), C (2)).
Salt Lake County Chief Deputy District Attorney Walter R. Ellet concluded after a
review of the incidents involving Officer 1 & 2:
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316:1-4).
Officer Joseph stated in the civil service hearing that he shot as he rolled back up
and that his perception was that Scott's vehicle was still a threat. Joseph also stated that he
fired as he went to the ground and came back up shooting. Joseph then realized that Scott's
car was moving away and then stopped. (R. 054 pg 431). Officer Joseph beheved that the use
of deadly force was necessary to prevent death or serious bodily injury to himself by Scott
who had committed an aggravated assault against him. (R. 054 pg 392-4, 317:15-20, 320:214, 334-5).
Kenneth Wallentine is the Director of Training and Curriculum at POST, is on the
POST counsel and is a recognized expert on deadly force testified to the following:
1) Joseph's perception was that deadly force was being used against him and he
stood the risk of serious bodily injury or death. (R.053 pg 172).
2) The decision to use deadly force is "highly subjective" and it's the "officer's
determination" to make that decision to use deadly force. (R. 053 pg 169-71).
3) Officer Joseph's actions were reasonable: "If Officer Joseph was dumped onto the
pavement he might not know whether the vehicle is coming back, or moving away or
stationary." (R. 053 pg 173-4,179-80,187-8).
4) Kenneth Wallentine testified that Joseph was "justified" in using deadly force:.
Justified under State statue, POST standards and training and xmder Salt Lake City's policy.
Salt Lake City's policy on deadly force is consistent with what is being taught at POST. (R.
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The fact that the suspect refused to stop when commanded to do so and
either tried to injure the officer or escape was conduct wherein a reasonable
officer in the same circumstances could believe that the suspect presented a
very significant threat of serious bodily injury or death to the officer involved
and to the public, since a motor vehicle used in the manner of these
circumstances can be a deadly weapon.
According, I am of the opinion that (redacted officer ) acted reasonably and
the use of deadly force in this matter was justified. (R. 386-8, 397-400).
Officer 1 was commended by the Salt Lake City Police Department for his handling
of the incident:
I have ruled that your use of deadly force on the incident is "IN-POLICY".
Fd like to add that I feel that you handled this situation in a very professional
manner including the incident itself and the subsequent investigations by the
department and the Salt Lake District Attorney's Office. (R. 381).
Officer 2 was thanked by Chief Ortega for his efforts to keep the city safe and the
shooting was ruled justified:
I have ruled that your shooting is IN-POLICY. Even though our policy states
officers will not fire at or from a moving vehicle, I acknowledge that your life
was in danger and there was immediate risk to the public due to the actions of
the arrested person.
As we reviewed the total facts of this incident, there is concern over the
circumstances leading to the prisoner taking control of your police vehicle. It
is critical that you learn from this incident the dangers of placing a prisoner in
a position to take control of a police vehicle. Policy require us to ensure the
safety of our prisoners. In this incident, safety could have been provided by
removing the keys from the vehicle, having another officer watch the prisoner
while you conducted your investigation, or placing the prisoner in the rear seat
of a caged car. We view this as a training issue satisfied by this letter and
talking with Captain Neeley." (R. 394).
Chief Connole stated that Officer 1 was justified in shooting at a moving vehicle
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because he believed that he might be injured, and was still justified as he stepped out of the
way. (R. 054 343). Chief Connole stated that Officer 1 was within the guidelines for shooting
at the suspect and was within policy. (R. 054 pg 345).
Chief Connole stated in the Officer 2 comparison that the incident was "justified
even if the suspect was backing away because the suspect had committed a felony/5 (R. 054
pg 319). Chief Connole found Officer 2 to be "in policy" because the suspect was a felon
trying to escape. "The officer would have been justified without the threat to the officer, in
using deadly force." (R. 054 pg 320).
Chief Connole acknowledged that Officer 1 and Officer 2 placed themselves in the
awkward positions that lead them to having to shoot at the suspect. (R.054 pg 343).
III.

T H E COMMISSION ERRED I N PREVENTING C O N N O L E FROM
ANSWERING QUESTIONS AS TO WHETHER H E H A D EVER
CONSIDERED JOSEPH'S SHOOTING T O BE JUSTIFIED PRIOR T O
JOSEPH BEING REINSTATED.
The Commission relied on the testimonies of Chief Connole, Chief Shelton, Sgt.

Mendez, Sgt. Askerlund, Detective's Snow and Scharman in reaching its decision to affirm
the Chiefs ruling of "out of policy/5 The Commission excluded evidence of Chief Connole
and other City witnesses intent, bias, and motives directly relating to their credibility. The
Commission denied Joseph the opportunity to question the Chief as to whether he had ever
considered Joseph justified in the use of deadly force prior to his reinstatement (R.054 pg
331-332; Addendum G (1)).
For if indeed this testimony had been allowed it is likely that a different result would
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have been arrived at. The Commissions exclusion of the retaliatory motive evidence
prevented Joseph from challenging the credibility of Chief Connole, Sgt. Mendez and other
City witnesses. In addition, the Commission's failure to consider evidence challenging Chief
Connole's credibility effectively prevented the Commission from properly reviewing His
ruling, which was the very subject of the review. See Tolman v. Salt Lake County Attorney,
818 R2d at 32 (holding County Career Services Council's failure to consider employee's legal
contentions prevented fair review of county attorney's decision) The Commission erred in
excluding Joseph's evidence of retaliatory discharge because that evidence was relevant to
Chief Connole's credibility and to the Commission's review of His decision. See Rousay v.
Board of Review of Indus. Comm'n, 748 P.2d 569, 572 (Utah 1987) (holding Commission
erred in excluding critically relevant and material testimony).
A)

The Commission erred in excluding evidence of retaliatory motives and
bias by Chief Connole and other City witnesses against Joseph.

Chief Connole, Chief Shelton, Sgt. Mendez, Sgt. Askerlund, Det Scharman and Det
Snow's alleged biases and retaliatory motives are admissible under Rule 608 of the Utah
Rules of Evidence and Utah Code Ann.§ 78-24-1 (1996). The City counters by arguing 408
protection of such evidence because of Joseph's first reinstatement letter. (Addendum G
(3)). In this case, evidence relating to Chief Connole and the City's witnesses's credibility,
i.e., evidence of bias and retaliatory motives, is relevant and material to the Commission's
review of Chief Connolefs decision to rule Joseph out of policy and impose a 20 days
suspension.
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Joseph argues that Chief Connole's decision and the ruling of out of policy with the
20 day suspension were based on retaliation. It is widely recognized that an employer's
motive is a key element of retaliatory discharge. See Lihosit v. I & W, Inc., 913 P.2d 262, 265
(N.M. Ct. App. 1996). Moreover, under both the Utah Rules of Evidence and Utah law,
evidence of a witness's motive or bias is admissible for impeachment purposes to challenge
the witness's credibility. Rule 608(c) of the Utah Rules of Evidence provides that "[b]ias,
prejudice or any motive to misrepresent may be shown to impeach the witness either by
examination of the witness or by evidence otherwise adduced." Similarly, Utah Code Ann. §
78-24-1 (1996), states that in every case[J the credibility of the witness may be drawn into
question, by the manner in which he [or she] testifies, by the character of his [or her]
testimony, or by evidence affecting his [or her] character for truth, honesty or integrity, or by
his [or her] motives, or by contradictory evidence. Utah case law supports the well
established principle that testimony reflecting on the bias and motives of a witness is
admissible at trial. See Ong Int'l (U.S.A.) Inc. v. 11th Ave. Corp.. 850 R2d 447, 459 (Utah
1993); State v. Hackford. 737 R2d 200, 203 (Utah 1987); State v. Leonard. 707 R2d 650, 656
(Utah 1985); State v. Patterson, 656 P.2d 438,438 (Utah 1982). Although the Commission is
not bound by formal rules, due process requires that an employee be given an opportunity to
introduce evidence and cross-examine witnesses, which includes challenging witness
credibility. See Post v. Harper, 980 F.2d 491,493 (8th Cir. 1992).
Chief Connole reinstated Joseph January 3, 2000, ruling Joseph's use of deadly force
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out of policy and imposed a 20 day suspension. Joseph states that he was ruled justified in
the use of deadly force in a reinstatement letter dated December 21,1999, from Salt Lake
City Attorney Lyn Creswell and Acting Chief A.M. Connole. Joseph further states that the
City requested that Joseph drop any civil service appeals and withdraw his civil rights law
suit. It was after Joseph refused to withdraw his Civil Service Appeal or drop his Civil Rights
claim against the City that the City then discharged him in retaliation. (Addendum G (3-6)).
IV.

T H E COMMISSION ERRED I N ACCEPTING HEARSAY A N D
CONFLICTING TESTIMONY BY CITY DETECTIVES AS BEING
TRUTHFUL W H E N T H E EVIDENCE DID N O T SUPPORT THEIR
CLAIMS.
The Commission also hears appeals from department heads' suspension and

termination decisions. See Utah Code. Ann.§§ 10-3-1012 to -1012.5 (1996). (Addendum
B (3), C (4)). Although the Commission is not subject to UAPA, it functions similarly to
such state administrative agencies as the Career Service Review Board. See, e.g..Kent v.
Department of Employment Sec, 860 P.2d 984, 985 (Utah Ct. App. 1993) (stating sole
purpose of Career Service Review Board is reviewing agency decisions regarding career
service employees). Therefore, we adopt and apply the "substantial evidence" standard
applicable to a state administrative agency's findings of fact. (Addendum B (1)).
The Commission's findings, upon which the charges are based, must be supported by
substantial evidence viewed in light of the entire record before us. See Larson Limestone
Co. v. State. 903 P.2d 429, 430 (Utah 1995). Substantial evidence mis tfiat quantum and
quality of relevant evidence that is adequate to convince a reasonable mind to support a
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conclusion.™ Id. (quoting First Natfl Bank v. County Bd. of Equalization, 799 P.2d 1163,
1165 (Utah 1990)); see also A.M.L. v. Department of Health. 863 P.2d 44,47 (Utah Ct. App.
1993) (stating evidence is not substantial if overwhelmed by other evidence or based on mere
conclusion). It is more than a mere "'scintilla1 of evidence and something less than the
weight of the evidence."Johnson v. Board of Review of Indus. Comm'n, 842 P.2d 910, 911
(Utah Ct. App. 1992) (citation omitted). We do not review the Commission's findings de
novo or reweigh the evidence. See Larson Limestone. 903 P.2d at 431. Instead, we defer to
the Commission's findings on issues of credibility.
1) Chief Connole testified that Joseph blocked Scott's car and forced the
confrontation.
After Scott stopped his vehicle Joseph pulled his police car forward and encroached
on Scotts lane slightly. (R.054 pg 414-5). Laser transit diagrams created by Salt Lake City
showed that there was a clearance of approximately 7 feet between Joseph's police car and
the curb.(R.215; Addendum H). Joseph alleges that Scott could have driven forward had he
wanted to. (R.054 pg 395).
Chief Shelton alleged that Joseph placed himself in potential risk of being rammed if
Scott was to take off. (R. 054 pg 259). Shelton allegations that Joseph blocked Scott's escape
route was not supported by the evidence. (R. 054 pg 278,15-25).
Chief Connole stated that in the incident involving officer 1 in Memory Grove that
the officer blocked the suspects escape route. (R. 054 pg 337). The District Attorney's report
on the officer 1 shooting in Memory Grove reported that the officer angled his vehicle in the
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street to prevent the truck from passing, and the truck then rammed his vehicle in the front.
(R. 387; Addendum F (1)).
Salt Lake City policy clearly states that: This policy does not permit the use of a police
vehicle to force another vehicle off the road or block it's path. Police vehicles "may" block
the path of a stationary vehicle. (Salt Lake City Policy 4-08-20.06(C)(l). (Addendum C (5)).
Officer 1 blocked the suspects path of escape and forced the altercation. (R. 387; 054
pg 337, 343). It is clear that in some respects that the incidents have similarities, however
Joseph was singled out for arbitrary discipline and ruled not justified in the use of deadly
force. Officer 1 was ruled in policy and commended for actions in using deadly force to
"apprehend" his suspect. (R. 381).
2) Scharman's testimony was inconsistent with the facts.
Scharman claimed that Joseph told him that he fired all shots while on the car and
the evidence did not support that (R. 053 pg 55; Addendum I (1)). Scharman then states
that Joseph doesn't know how many shots he fired or from where. (R. 053 pg 69-70).
Joseph reported to Scharman that he shot while on the car and as he was falling off the car,
and while he was on the ground. (R. 053 pg 59, 69-71). Scharman's testimony that Joseph
said he fired all the shots while on the car are in conflict with Joseph's statements and a
Probable Cause Statement written by Scharman at the time of Scott's arrest. (R.053 pg 56;
Addendum I (2)). Scharman denied writing the Probable Cause Statement (R.053 pg 71).
Notes taken by District Attorney Investigator Bartlett during Joseph's interview also
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confirm Joseph's statements. Bartlett however crossed out statements made by Joseph that
he feared for his life and then claimed in Joseph's arrest information that Joseph failed to
demonstrate that he feared for his life. (Addendum I (3)). Joseph's termination letter also
states that Joseph fired while on the car and while falling to the ground in conflict with
Scharman's statement. (Addendum I (4)).
3) Sergeant Mendez testified that a moving vehicle is not a weapon.
Sergeant Mendez testified that a vehicle was not a weapon and that Officer Joseph
would not have feared for his life, or be seriously injured after being impacted by Scotts
vehicle. (R. 053 pg 132-4). Mendez's statement is in direct conflict with the law, and
statements made by Chief Connole and with other similar cases. (R. 054 pg 344; 053 pg 1712; Addendum J (1-2)).
Utah State Code defines a weapon as:
(a) any item capable of causing death or serious bodily injury; or
(b) a facsimile or representation of the item; and:
(i) the actor's use or apparent intended use of the item leads
the victim to reasonably believe the item is likely to cause death or
serious bodily injury; or
(ii) the actor represents to the victim verbally or in any other
manner that he is in control of such an item.
(Utah State Code Ann. § 76 -1-601.5(a)(b)(i)(ii). (Addendum A (3)).
4) Detective Snow claimed that he did not see a uniform pattern burn mark on
the roof of Scott's car.
Detective Snow claimed that he did not see any fabric burns on the roof of Scott's
car and denied taking any photographs. (R. 053 pg 98-100; Addendum K (1)). David Lord
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testified about the fabric burns on Scott's roof and the Petitioner produced the photographs
that Snow claimed that he did not take. (R.054 pg 484-6). Mendez claimed that he did not
see any damage on Joseph's shirt or to his uniform. (R. 053 pg 150-1; Addendum K ).
The City failed to produce the shirt for trial and there was no police report documenting it's
seizure, the shirt was reported lost. (Addendum K (5)).
5) Sergeant Mendez's testimony that Joseph was standing and shooting as
Scott drove away was inconsistent with the physical evidence, and not
supported by any credible evidence.
Sergeant Mendez testified that Officer Joseph was shooting from a standing
position as Scott's car was driving away. (R. 053 pg 143-4; Addendum L (1); See also
Addendum L (3) diagrams used in preparation for exhibits on Record: Mendez's conflicting
testimony during the preliminary hearing. Addendum L (2).
Wesdey Scott stated in interview with Sgt. Askerlund that he felt blood coming
down his face as he stopped, he originally thought that he was hit but later realized that he
was shot, it was at that point he decided to take off. (R. 200). (Addendum L (4-5)). Scott also
stated in his interview with Sgt. Askerlund that Scott did not recall being shot or hearing any
noises as he was driving away.(R. 199, 203; Addendum L (6)).
Scott stated in his interview at the hospital:
As I was going, I was putting it in reverse and when he jumped on the door,
so I didn't think he could shot.shoot me as he was..and then I just heard this
crack.But it was the windshield cause I looked at the windshield and it was
really cracked, but I didn't feel it go through me though. (R. 352).
I heard one crack and end up at me. But the second, I'm not sure about
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because he was hanging on, it was like he was hitting the window and then so
maybe he was actu...I don't know what the noise was.J just remember bang.
(R. 353; Addendum L (7)).
Scott stated in his interview at the jail:
So I stomped on the brakes and then, and from the point of him being there,
it's almost like he either fell back or ended up from here for me not seeing
him to like a second. Because when I stopped and then he wasn't there
anymore then I heard, it was like he was hitting me, but that must of been
when he was shooting me.
N o when I was stopped, when I was starting to go forwards. It was like he
was— but now I know he was shooting me, ha, ha. That's when I thought he
was hitting me when I...(R. 361; Addendum L (8)).
...and then next thing (unintell) still on the car when the shots were fired. I'm
like I don't understand why he jumped off the car..on the car. He opens the
car door as I was going and then jumped on the car and then shot at me. (R.
344; Addendum E (4)).
Scott stated in his jail interview that he felt pain from being hit while going
backwards.
Well when I saw him up on the door. I think right when I was about to stop
or right.it happened so fast.
But when he was up on the door it was almost like when he came off from
that point to when I was going forward. (R. 356)
Scott stated in the jail interview that Officer Joseph could have shot him while Joseph
was on the car. '"He could have shot, yeah." (R. 377-8; Addendum L (10)).
Prosecutor Ernie Jones was quoted in the Deseret News on November 25,1999:
After the crime lab findings it became obvious the use of deadly force was
justified. The detailed crime lab work made it obvious that he was not
standing. All the lines of fire were low to high. And the marks along the top
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of the car showed that his gun had dragged the roof of the car. Clearly he was
hanging on to prevent a threat to his life." (Addendum D (2);
See also State Crime Lab report Addendum L (11); Photos of Joseph with next to
Scott's car demonstrating possible shot positions for exhibit preparation Addendum L (12);
Photo of Joseph next to Scott's car for size comparison. (Addendum L ( 13); R. 224-8).
6) Sergeant Mendez's testimony that Shot # G struck Scott's foot was in
conflict with the City's investigation.
Sergeant Mendez claimed that he threaded a rod from the wheel well all the way to
Scott's clutch pedal. Mendez identified the shot as # G and was most likely the one
that hit Scott in the foot. (R. 053 pg 145-7; Addendum M (1)). Edward Barton testified that
he found the bullet and the bent clutch pedal and based on his analysis the shot was fired
while Joseph was on the door and was shot in a down ward angel. (R. 054 pg 538-43;
Addendum Q). Scott testified that the shot to his foot came from above. (R. 196;
Addendum M (2)). Photographs taken by Salt Lake City investigators contradict Mendez's
claim that he threaded a rod through the wheel well to the clutch pedal. The photographs
clearly show that the wheel well shot # G actually struck the rear of Scott's drivers seat and
was recovered by Detective Snow. (Addendum M (1) (3)).
7) Sergeant Mendez's testimony about the glass pattern and the direction of
travel were in conflict with the physical evidence.
Sergeant Mendez testified that:
If the physical evidence substantiates the vehicle was coming towards Officer
Joseph, my opinion is that he would have been justified, but that's not what
happened. (R. 053 pg 160).
33

Mendez claimed that he knew the vehicle was moving away from Joseph, because
the glass pattern on the road had a heavier concentration of glass on the North, and that
the glass became less pronounced as the vehicle was traveling South away from Joseph.
The glass debris starts getting less pronounced as it's going south which tells
me that the vehicle was traveling from north to south as the glass was coming
out (R.053 pg 118,160-161; Addendum N (1) (2)).
Salt Lake City Exhibit 10 clearly shows that the "heavier concentration of glass" is on
the south end, and not on the north end as Mendez had led the Commission to beheve. (R.
053 pg 160-1; 215-16). The facts and evidence substantiate Joseph's claim that the vehicle
was traveling backwards towards Joseph after he had been dumped on the ground. The
glass pattern in the City's diagrams are also consistent with the reconstruction and analysis
done by David Lord and Edward Barton. (R.054 pg 533-4, 545-6; Addendum N (3)).
The pattern from Scott's quarter glass window measures 14 feet in length and
indicates motion when it was shot. (R. 054 pg 449-51; 215-6).
Sergeant Mendez testified before the Civil Service Commission that the vehicle
was driving away from Joseph when the glass was shot out. However, Mendez previously
testified under oath during the Preliminary Hearing that Scott's vehicle was stationary when
the glass was shot out, and that the glass debris measured approximately 3 Vz feet in length.
(R. 67-8, 75-7; Addendum N (4)).
8) Expert Reconstractionist David Lord's analysis of glass and skid marks.
A) The skid marks shown on the City's diagram measures 10 feet in length and was
made by Scott's rear right tire. (R. 054 pg 451:4-6, 451: 8-18; 215-6).
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B) The skid mark showed characteristics of lead tires and was consistent with the
glass pattern. (R. 054 pg 452:11-24).
C) Lord tested Scott's vehicle, the coefficient of friction was estimated at .7 and it was
determined that the vehicle was traveling approximately 15 mile per hour. (R. 054 pg
456: 9-17).
D) The glass pattern is approximately 11 feet north of the skid mark, and is further
north than the vehicle ever traveled. (R. 054 pg 456: 24-25).
E) The glass was shot out as the vehicle traveled backwards and was measured at 14
feet in length. (R. 054 pg 457: 13-16).
F) The glass, the officer, and the car are all traveling as a single unit. Once something
is detached, it will continue in the direction and speed that it was going. (R. 054 pg
457:1-5).
G) After the glass was shot it would fall at 22 feet per second and would travel for 11
feet before hitting the ground with the vehicle speed being 15 miles per hour. (R. 054
pg 457:17-25, 458:1-6).
H) The car accelerated for 17 feet to reach a speed of 15 miles per hour, at which
time the glass was shot out. The glass continued in the same direction as the vehicle
for an additional 11 feet before the glass hit the ground. The glass pattern was
measured at 14 feet. The glass on Scott's vehicle was shot 25-27 feet from where the
glass first landed on the roadway. (R. 054 pg 461: 17-26, 462: 20-22).
The evidence from the City's reconstruction of the crime scene shows that the
glass traveled further north (the direction Scott's vehicle was traveling while in reverse with
Joseph clinging to the vehicle) than Scott's vehicle. David Lords calculations further
indicate that the glass was shot out as Scott was backing (north) towards Joseph. Lord's
calculations are supported by the skid mark which was south of the glass and the fact that
the bullet casing were mingled with the glass. In order for Mendez's theory to have any
credibihty or basis in fact, the bullet casing would have needed to be approximately 25-27
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feet north (behind) the glass. (R. 054 pg 461-2). The City failed to produce any
reconstruction or evidence to support their erroneous hypothesis that the vehicle was
traveling away from Joseph when the shots were fired. The only obvious conclusion is that
the glass was shot out while the vehicle was still traveling in reverse (north) and continued
back until the glass fell to the roadway. The 10 foot skid mark would also be consistent with
Joseph's testimony that the vehicle was still coming backwards towards him after he was
thrown to the ground and would further support Joseph's claims that he was at substantial
risk of being run over. (Addendum N (3)).
9) Detective Snow testified that he did not make a video of the crime scene.
Expert Reconstructionist David Lord interpreted the evidence using the City's crime
scene video, the laser transit computerized diagrams created by the County and Salt Lake
City investigators, and by actual testing on Scott's vehicle.
A) David Lord viewed the crime scene video taken by Detective Snow. (R. 054 pg
443-4).
B) Snow documented taking the video in his own police report. (R. 401-2;
Addendum O (2)).
C) Snow and Salt Lake City denied that there was a video taken of the crime scene.
(R. 053 pg 90-1; Addendum O (1)).
D) The video is mentioned in a communication between the District Attorney's
Office and Attorney Loni Deland and is also included on the District Attorney's
evidence inventory list. (Addendum O (3)).
See also Addendum O (4) Martha Stonebrook's letter denying existence and refusing
to produce it Salt Lake City has shown a pattern of spoliation of evidence. Scott's car was
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released days after the incident and then retrieved after Joseph was charged. There was no
report documenting the chain of custody. See Addendum O (5) vehicle release form and
Attorney Loni Deland's correspondence with the District Attorney's office after it was
discovered that the vehicle had been released for the third time.
V.

T H E COMMISSION ACTED WITH PREJUDICE BY FAILING TO
ENFORCE JOSEPH'S SUBPOENA FOR DOCUMENTS A N D A
REQUEST FOR A CRIME SCENE VIDEO.
The crime scene video, the Sheriffs report and the other files requested were

germane to Joseph's case and directly relate to the credibility of the City's witnesses whose
testimony the Commission relied upon in reaching its decision. Had the Commission been
able to view the crime scene video, or read the Sheriffs report or review the requested files
on other officer involved shootings, there would be a substantial likelihood that there would
have been a different out come to the hearing. See Harline v. Barker, 912 P.2d 433, 442
(Utahl996). (R. 054 pg 497, 451; 009-23; Addendum P (1-2); see also Addendum E (7)).
VI.

T H E COMMISSION ERRED I N ALLOWING STATEMENTS MADE BY
WITNESS BELL A N D A LETTER BY RICHARD SHEPHERD TO BE
REVIEWED WHILE DENYING JOSEPH T H E RIGHT OF CROSSEXAMINATION
Utah case law supports the well established principle that testimony reflecting on the

bias and motives of a witness is admissible at trial. See Ong Intl (U.S.A.) Inc. v. 11th Ave.
Corp., 850 P.2d 447,459 (Utah 1993); State v. Hackford. 737 P.2d 200, 203 (Utah 1987); State
v. Leonard. 707 P.2d 650, 656 (Utah 1985); State v. Patterson. 656 P.2d 438, 438 (Utah 1982).
Although the Commission is not bound by formal rules, due process requires that in a full
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post-termination hearing, an employee be given an opportunity to introduce evidence and
cross-examine witnesses, which includes challenging witness credibility. See Post v. Harper.
980 F.2d 491,493 (8th Cir. 1992).
Salt Lake City Civil Service Commission Rules and Regulations states that all parties
"must be given the opportunity to cross-examine witnesses, and to offer evidence in
explanation of rebuttal." 7-6-6(1)
A) Statements made by witness Bell were admitted without giving Joseph the
opportunity to cross-examine.
Witness Bell's was laying on his couch when he heard one or two shots. According
to Bell 5-6 seconds later he looked out one window and couldn't see anything, and then
went into another room and looked out the window to see Joseph "standing" and shooting
possibly 3-4 times at a vehicle he could not see. Bell stated that he did see Joseph's police car
which was 100-120 feet south of Joseph, but not Scott's car. (R. 053 pg 34; 181-91).
Salt Lake City did not produce Bell for cross-examination. Bell's testimony is not
supported by the evidence or the bullet trajectories from the shots fired by Joseph.
Chief Shelton stated that witnesses are sometimes mistaken and if the evidence did
not support Bell's testimony that would have affected his decision. (R. 054 pg 275-6).
Witness Childress in contrast to Bell's statement did see and identify Scott's car drive
off after the shooting had ended and was able to identify make, model and color "after" the
shots were fired . (R. 054 pg 363-4,368-9; 160). Childress also described the sound of the car
and shots as being same time or simultaneous, split second. (R. 054 pg 374; 176).
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Childress made the following statements in his interview Detective Yoshikawa:
...and as I was comin' back out and I had my hand on the door knob... I heard
a shot And then L. ah., after that, I heard, I think I counted nine more.
And..I heard a car. It sounded like..to me, it sounded like a..maybe an
automatic that just had been wound out...wide open, you know, Whahhhhhh.
(R.160).
And I peaked out and I saw..it looked like a ..Escort or P robe. (R.160).
David Lord testified that the whining out or the sound from Scott's car could have
been as Scott's car was accelerating in reverse or as it was braking in reverse. (R. 054
pg 461, 524-5).
Detective Snow testified the highest shot struck the car at approximately 36" from
the ground. (R. 053 pg 91-2). So all shots were from behind to the rear or the side, I
should say, and going in an upwards direction towards the car. (R. 053 pg 89). The
further back from the car the lower the shooter would have to be. (R. 053 pg 92).
(Addendum crime lab report, photos, jones statement press DA letter)
Edward Barton There were no shots in the tail end of the car nor was there any in
the right hand side of the vehicle. The trajectories of the shots "height" does not
support standing shots being fired. (R. 054 pg 545-6).
11 rounds are fired into Scott's car. (Addendum Q (2)).
1 bullet was recovered by Edward Barton (clutch pedal strike). (R.054 pg 538).
1 bullet was not recovered from the rear quarter panel. (R. 053 pg 96).
1 bullet from Scott's foot was not recovered. (R. 053 pg 97).
1 bullet was lodged under drivers seat that was not recovered. (R. 053 pg 141).
1 bullet hit the drivers side mirror and traveled down range and was not recovered.
The City had 8 confirmed strikes to Scott's car. (R. 053 pg 95; 214; Addendum Q (1)).
Ed Barton found the 9 th strike to the clutch pedal. (R. 054 pg 538). The 10 th strike
according to Ed Barton was a clean through and though shot to Scott's face. (R. 054
pg 540). The 11 th strike according to Snow would have been the strike to Scott's
foot (R. 053 pg 97).
In an internal memo from Prosecutor Jones to District Attorney David Yocom dated
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November 18,1999 Jones stated the following:
Tests completed by the State Crime Lab show the angle of shots fired into Mr.
Scotts vehicle was from "low to high." This analysis suggests that the shots
were fired while the officer was on the ground and in danger of being run over
by the vehicle. (Addendum D (2); see also Addendum L (11); Addendum L (3),
(13).
B) The Commission reviewed a letter by Assistant District Attorney Richard
Shepherd which impaired the neutrality of the Commission.
The letter from Shepherd was written two months after Joseph's case was dismissed
with prejudice by Judge Burton and was in conflict with the facts represented in the Order of
Dismissal, statements made by Prosecutor Jones about the evidence that led to the dismissal,
and the State Crime Lab report. Joseph requested the opportunity to cross- examine
Shepherd as to whether the letter represented the District attorney's official position while
the City claimed that it was. The Commission then reviewed the letter which impaired
their neutrality and further prejudiced Joseph from receiving a fair and impartial hearing.
(R. 054 pg 322-9). (Addendum R (1); See also Addendum R (2) District Attorney Closure
Report for Joseph's arrest. Shepherd's letter is reflective of the original erroneous
conclusions. See also Addendum D which is in direct conflict to Shepherd's letter.
VII.

T H E COMMISSION ERRED I N N O T ALLOWING ACCIDENT
RECONSTRUCTION EXPERT DAVID LORD TO USE DIAGRAMS
PREPARED TO ASSIST HIM I N HIS TESTIMONY.
The Civil Service Commission is a local, municipal tribunal of limited jurisdiction and

therefore is not required to strictly apply the Utah Rules of Evidence. See Piercey v. Civil
Serv. Comm'n. 116 Utah 135,141,208 P.2d 1123,1125-26 (1994). Salt Lake City Civil
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Service Rules and Regulations. § 7-6-6 (1)(2); Addendum B (1))..
There is no legal basis to exclude the demonstrative exhibits of an expert witness. The
diagrams prepared by Lord were to be used as objective testimony to refute the testimony of
Mendez and other witnesses who testified that the vehicle was moving away from Joseph
when the shots were fired. The diagrams relate directly to the credibility of the City's
witnesses whose testimony the Commission relied upon in reaching its decision. Had the
Commission allowed Lord to use and submit the diagrams 's in support of his testimony,
there is a substantial likelihood the Commission would have of determined that Scott's
vehicle was moving backwards when the shots were fired. See Harline v. Barker, 912 P.2d
433,442 (Utah 1996).
David Lord evaluated the evidence generated by the State Crime Lab, the City's
diagram of the scene, the City's crime scene video, skid and acceleration testing done on
Scotts vehicle and determined that Scott's vehicle was traveling backwards when the shots
were fired. (R.054 pg 443-4, 459-61). Mr. Lord attempted to use diagrams produced for
demonstrative purposes during his testimony that were Germaine to Joseph's defense and
would show that Scott's vehicle was in rear braking while Joseph was shooting after being
dislodged from the car. The City objected to the use of the diagrams and the Commission
upheld the objection and quashed the evidence. (R. 054 pg 451-455, 478-81; Addendum S
(1)). Chief Connole and Detective Mendez both testified that if the evidence showed that
Scott's vehicle was moving backwards when the shots were fired then Joseph would be
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justified. (R. 054 pg 334,347-9; 053 pg 160-1; 215-16) Mr. Lord's diagrams were derived
from the existing evidence and were simply intended as demonstrative objective evidence to
show that Scott's vehicle was in rear-braking motion when Joseph shot from the ground and
should have been viewed by the weight of the evidence and not its admissibility. (Addendum
S (2) Schematics of braking system; Addendum S (3-4) Stationary and Rear braking).
In contrast the City also failed to produce the crime scene video that would support
Lords testimony. (R. 054 pg 443-44; Addendum O).
The Commission is not bound by formal rules of evidence and procedure, but is not
above the law. Tolman v. Salt Lake County Atty. 818 P.2d at 31 (Utah Ct. App. 1991). In the
absence of formal legal rules, the Commission must "determine what evidence should, in
'fairness/ be admitted." I d The evidence must be legally relevant, in that it has "some
probative weight and reliability." I d (Citation omitted). See also State v. Gonzales. 822 P.2d
1214,1216 (Utah Ct. App. 1991).
The Commission abused it's discretion by acting arbitrarily on matters of evidence,
which unfairly prejudiced Joseph's defense.
VIII. T H E COMMISSION ERRED I N ALLOWING T H E CITY T O MODIFY
IT'S ORIGINAL F I N D I N G T O I N C L U D E T H A T JOSEPH ACTED
UNPROFESSIONALLY.
In Joseph's reinstatement letter dated January 3, 2000 there was no mention of a
charge of unprofessional conduct. (R.239-40). Nor was there a finding by internal affairs that
Joseph had engaged in unprofessional conduct. (Addendum G (2) (4)). The Commission
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abused if s discretion by allowing the City to modify if s original finding to include a charge of
unprofessional conduct (R.051). Utah Code Ann. § 10-3-1012.5 (1999). Salt Lake City policy §
3-01-7.00 Conduct Unbecoming Police Employees:
A. Behavior or activity that is contrary to police ethics.
B. Conduct that is not in the best interest of the Department's public image.
C. Conduct that is subversive to the morale, efficiency and operation of the
department
D. Conduct that has a tendency to adversely affect, lower, or harm the public interest
and confidence of the Employee or the reputation of the Department.
The foregoing are not exclusive but merely illustrative and intended to be a guideline for
acceptable activity or behavior. (Addendum C (3)) .
Joseph acknowledges that he did not notify dispatch of the traffic stop. Many officers
in the police department do not call out on the radio when stopping vehicles off duty, and
special squads, including the department's motor squad don't generally call out on all traffic
stops. (R. 054 pg 387). Not calling out on the radio does not warrant a charge of
unprofessional conduct. In the case of Officer 2 in Pioneer Park who left his car running and
placed his prisoner in the front seat unattended was only cautioned in a letter from the
Chief. Officer 2 was ruled Justified and in policy with no charge of unprofessional conduct.
(R.394: Addendum F (2)). A charge of unprofessional conduct is clearly arbitrary and
inconsistent with previous rulings. Taylor v. Utah Department of Commerce. 952 P.2d 1090,
1094-95 (Utah Ct. App. 1998) See also SEMCO Indus, v. State Tax Comm'n. 849 P.2d 1167,
1174 (Utah 1993) (Durham, J., dissenting). In the case of Lucas, a review of previous similar
cases showed that the sanctions against him were inconsistent and disproportionate to the
alleged offense. Lucas v. Murray City Civ. Serv. Comm'n, 949 P.2.d 746, 761 (Utah Ct. App.
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1997).
DL

T H E COMMISSION VIOLATED IT'S OWN RULES. T H E B U R D E N OF
PROOF A N D B U R D E N OF PROCEEDINGS SHALL B E O N T H E
DEPARTMENT INVOLVING DISCIPLINARY ACTION. RULE 7-6-6(4).
In disciplinary proceedings, a public body must comply with it's own rules and an

employee being disciplined is entitled to rely upon those rules. " Bell v. Civil Serv. Common,
515 N.E.2.d 248,252 (III. Ct. App. 1987) Chief Connole acted arbitrarily when he ruled
Joseph not justified in the use of deadly force when he had other shootings similar
to Joseph's that were ruled justified. (R.381-400; Addendum F). The department must act
consistently in matters of discipline and abide by if s own rules and policies. See Lucas v.
Murray Civ. Serv. Comm'n.949 P.2d 746, 761 (Utah Ct. App. 1997). Joseph argues that
under the facts of this case and in light of the departments previous rulings in the cases of
Officer 1 and Officer 2, a ruling of out of policy with a 20 day suspension is inconsistent and
an excessive disciplinary action. (R. 381-400). Chief Connole acted with bias when he
arbitrarily ruled Joseph out of policy in the use of deadly force. (R. 054 pg 317-21, 337-49;
Addendum G (4)). When this discretion is abused, however, if the punishment exceeds the
range of sanctions permitted by statute or regulation, or if, in light of all the circumstances,
the punishment is disproportionate to the offense. See id.; See also Boyce v. United States,
543 F.2d 1290,1295 (Ct. CI. 1976) ('"If a penalty is so harsh as to constitute an abuse, rather
than an exercise of discretion, it cannot be allowed to stand/") (citations omitted). The
department clearly failed to meet the burden of proof, produce any witnesses or evidence to
support their flawed and malicious investigation. ( Civil Service Rules 7-6-6 (4). (Addendum
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B (1)). The departments ruling of not justified and out of policy was motivated by retaliation
and was clearly arbitrary, capricious and draconian. (R.332, 333-5, 339-40, 344, 347-9, 352-5)
The Commission erred in supporting the department's rulings in violation of their
own policies. Salt Lake City Civil Service Commission Rules and Regulations place the
Burden of Proof on the department in cases involving all matters of disciplinary action. See
Civil Service Rules § 7-6-6.(4) (1997). (Addendum (1)).
The Commission acted with prejudice when it ignored State recognized expert
testimony from David Lord, Edward Barton and Kenneth Wallentine. (R.053; 054).
The Commission also abused if s discretion when it failed to consider the evidence
generated from the crime scene reconstruction as well as the physical evidence derived from
the laser trajectory analysis. The Commission erred in their review of the States deadly force
Statute when it determined that Joseph was not justified. See Utah Code Ann. § 76-2-404
(l)(b)(c). (Addendum A (1)).
X.

T H E COMMISSION ERRED I N N O T FINDING T H E RULING A N D
PUNISHMENT INCONSISTENT A N D DISPROPORTIONATE T O T H E
OFFENSE.
Section 10-3-1012 states the Commission "shall fully hear and determine" appeals

of suspension or termination brought by civil service employees. The Utah Supreme
Court, in Vetterli v. Civil Service Commission, 106 Utah 83,145 P.2d 792 (1944),
established that the Commission's review of disciplinary decisions involves two inquiries:
(1) D o the facts support the charges made by the department head, and, if so, (2) do the
charges warrant the sanction imposed? See id.at 796; Vitek v. Jones, 720 P.2d 1356,1361
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(Utah 1986). If the Commission answers no to either of these inquiries, it must reverse the
department head's actions.
Furthermore, under the specific circumstances of this case, the second question- cc do
the charges warrant the sanction imposed/ 5 In re Discharge of Tones, 720 P.2d 1356,1361
(Utah 1986)-breaks down into two sub-questions: First, is the sanction proportional; and
second, is the sanction consistent with previous sanctions imposed by the department
pursuant to its own policies. See Lucas v. Murray City Civ. Serv. Common, 949 P. 2d 746,
761 (Utah Ct. App. 1997). See also Addendum B (1) Salt Lake Civil Service Rules.
A. The Commission exceed it's authority by excepting the City's causation
argument as justification for ruling Joseph out of policy in the use of deadly
force*
City Attorney objected to the proximate causation arguments and yet Chief Connole
and Chief Shelton based their ruling on proximate causation and not actual use of deadly
force. (R. 053 pg 280-2). Salt Lake City policy "does not permit the use of a police vehicle to
force another vehicle off the road block it's path. Police vehicles may block the path of a
stationary vehicle/3 Policy § 4-08-20.06(c)(l). (Addendum C (5)).
In the case of Officer 1 in Memory Grove the officer blocked the vehicle as it was
attempting to exit the park and was not found to be out of policy. (R. 381-93; Addendum F
(1)). Officer Joseph pulled ahead of Scott's vehicle after it had stopped and did not block
Scott's path. (R 054 pg 411,414). Shelton and Connole claimed that Joseph blocked Scott's
escape route and forced the confrontation.(R.054 pg 337-40,347,395,278-9; Addendum H
(1-2))Detective Askerlund testified that once the decision to use deadly force was made
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it was used in excess.(R-053, pg 220). In the case of Elliott vs Leavitt the Federal Courts
have recognized that the "quantity of bullets fired does not prove excessive force." See
Elliott v. Leavitt: 99 F.3d 640 (1996).
Joseph opened Scott's door and ordered Scott to exit his vehicle. Scott then "floored
it" in reverse striking Joseph with the open door and knocking him backwards. Scott
had committed a felony aggravated assault against Officer Joseph. (R. 121-5; 090; 09394; 352; 247-8, 280; See also Addendum E (1-6)).
See also Addendum T (2a) inconsistencies with the City's position on Joseph's use of
deadly force: Addendum T (2b); Salt Lake City's acknowledgment and acceptance of the State
Crime Lab's findings that determined that the shots were fired from "low to high" in conflict
Mendez's testimony.
CONCLUSION
The Commission's decision to uphold Salt Lake City's ruling of "out of policy" with a
twenty day suspension must be set aside. First and foremost, this Court should substitute its
own interpretation of the evidence since the Commission's decision could not reasonably
have been based on the evidence presented by the City, which lacked substantial support.
The City failed to produce any physical evidence to support their conclusions. Detective
Mendez mislead the Commission on the glass pattern and testified that had the vehicle been
moving backwards when the shots were fired, Officer Joseph would have been justified. The
Commission acted with prejudice when quashed evidence from David Lord that would have
demonstrated that the vehicle was in rear-braking when the shots were fired while Joseph was
laying on the ground.
The Commission also acted with bias in favor of the City when it quashed evidence
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that Connole had considered that Joseph was justified prior to reinstatement. The
Commission denied Joseph the opportunity to show that the ruling of "not justified" was
retaliatory. The Commission refused to enforce a subpoena for documents that would show
that the City acted in an arbitrary, capricious and draconian manner. The Commission
excepted Detective Snow's testimony as being truthful that there was no video of the crime
scene despite the un-refuted evidence to the contrary.
The Commission allowed evidence to be admitted by the City while denying Joseph
the right to cross-examine witnesses. The Commission failed to weigh the evidence in
Joseph's shooting in comparison to other similar cases.
The Commission reviewed a letter by Assistant D.A Shepherd without any foundation
being established by the City.
The Commission failed to take into consideration Chief Connole's own testimony,
that an officer is justified in the use of deadly force is he feels that his life is threatened by a
moving vehicle. Furthermore, Connole testified that an officer is also justified in the use of
deadly force to stop an arrest from being defeated by escape after an officer has been
assaulted with a vehicle.
Finally, the Commission violated the Petitioner's right of due process when it used
Martha Stonebrook as legal counsel for the Commission in violation of their own Rules.
Thus, the Court should order Salt Lake City to amend its rulings to find that Officer
Joseph was not in violation of the City's deadly force policy, not only because the ruling is
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inconsistent with previous rulings on other similar incidents, but because the facts do not
support the City's claims that Officer Joseph was not justified in the use of deadly force.
The Court should also overturn the Commissions ruling that Officer Joseph acted
improfessionally. The charge that the Joseph acted unprofessionally was added by the City
after he was reinstated and was inconsistent with policy and the departments previous rulings.
Therefore, the Court should order the City to reverse its previous rulings and
reimburse Officer Joseph for the 20 day suspension, with interest. The Petitioner also pleas to
the Court that the City be ordered to pay reasonable legal fees in connection with the Civil
Service Hearings and the matter before the this Court..
Alternatively, the Petitioner pleas to the Court that the case be remanded to an
independent and impartial Commission for a new hearing based upon the Commission's
erroneous, arbitrary and capricious ruling.

DATED this 28th Day of June, 2001.
By Petitioner Pro-se

Robert L. Joseph
Petitioner's Address:
1156 E. Lost Eden Dr.
Sandy, Utah 84094
(801)571-3098
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on the 28th Day of June 20011 personally caused a true
and correct copy of the foregoing BRIEF OF T H E PETITIONER to be mailed via first
class mail with sufficient United States postage prepaid to:

Utah Court of Appeals
450 South State Street
PO Box 140230
Salt Lake City, Utah 84114-0230

I HEREBY CERTIFY that I personally caused to be served VIA H A N D
DELIVERY a true and correct copy of the foregoing BRIEF O F T H E PETITIONER
on thisCMiSDay of July 2001, to:
Chief Charles "Rick" Dinse
Salt Lake City Police Department
315 East 200 South
Eighth Floor Administration
Salt Lake City, Utah 84111
Martha Stonebrook
Assistant City Attorney
451 South State St, #505
Salt Lake City, Utah 84111
Salt Lake Civil Service Commission
John E. Robertson
Richard Reike
Linda Kruse
451 South State St, #115
Salt Lake City, Utah 84111
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ADDENDUM
A D D E N D U M A. (STATUTES).
1) Utah Code Ann. 76-2-404 (l)(b)(i)(ii)(c) Deadly Force Statute.
2) Utah Code Ann. 76-5-103 (l)(a)(b) Aggravated Assault.
3) Utah Code Ann. 76-1-601 (a)(b)(i)(ii) Definition of a Dangerous Weapon.
A D D E N D U M B. (RULES).
1) Salt Lake City Commissions Rules and Regulations 7-6-6.
2) Salt Lake City Civil Service Commission Rules and Regulations 6-4-1.
3) Salt Lake City Civil Service Commission Rules and Regulations 1-3-2.
A D D E N D U M C. (OTHER AUTHORITIES).
1) Salt Lake City Police Department Policy 3-06-02.00 Deadly Force Policy.
2) Salt Lake City Police Department Policy 3-06-05.02 Shooting at a Moving
Vehicle.
3) Salt Lake City Police Department Policy 3-01-07.01 Conduct Unbecoming.
4) Salt Lake City Police Department Policy 3-11-02.00 Disciplinary Action.
5) Salt Lake City Police Department Policy 4-08-20.06 (c)(1) Vehicle Intervention.
A D D E N D U M D. (CASE DISMISSED A N D JOSEPH RULED JUSTIFIED).
1) Motion to Reconsider, States Response, Order of Dismissal. November 23,1999.
2) District Attorney Memo by Prosecutor Ernie Jones dated November 18,1999.
3) Press statements by the District Attorney's Office that Joseph was justified.
Deseret News and Salt Lake Tribune dated November 25,1999.
4) POST investigation justifying Joseph in the use of deadly force. November 1, 2000.
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A D D E N D U M E. (SCOTT COMMITTED A N AGGRAVATED ASSAULT).
1). Scott testified that he knew it was a felony to flee from Joseph. (R. 257:6-12).
2). Scott testified that he floored his vehicle in reverse at the exact moment Joseph
opened the door. (R. 247:6-20).
3). Scott testified that he had committed a felony aggravated assault against Joseph.
(R 273:3-14).
4). Scott stated that he felt like he got hit when Joseph was on the side of him but
later realized that he had been shot. (R.197). Joseph was on the car when Scott was
shot. (R. 344).
5). Scott testified that he dehberately slammed on the brakes in order to throw Joseph
off and aid his escape. (R.281:5-25).
6). Scott testified that he had no concern for Joseph's safety when he dumped him on
the roadway. Scott didn't want to go back to jail. (R. 290:1-18).
7). Scott posed a threat to the public and other police officers after he defeated the
arrest by escape. (SLCSO report 99-37381).
A D D E N D U M F. (ARBITRARY A N D INCONSISTENT DISCIPLINE).
1) Officer 1 shooting at Memory Grove. (R.381-393).
2) Officer 2 shooting at Pioneer Park. (R. 394-400).
A D D E N D U M G. (RETALIATION).
1). The Commission erred in excluding evidence of retaliatory motives and bias by
Chief Connole and other city witnesses against Joseph. (R. 054 pg 330-332).
2). The Internal Affairs conclusion mentioned nothing about unprofessional conduct.
The issue of unprofessional conduct was only raised during reinstatement
negotiations in an attempt to save face.
3). First letter of reinstatement dated December 21,1999.
4). Second letter reinstating Joseph dated January 3, 2000.
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5). Press article on the two letters. Salt Lake Tribune January 11, 2000.
6). Salt Lake City's ruling of "out of policy" was retaliatory. During Joseph's press
conference on November 24,1999 Joseph charged that Salt Lake City had concealed
evidence and fabricated a case against him. Joseph requested that the City be
investigated for corruption. See Utah Attorney General Office correspondence,
Justice Department and FBI correspondence.
A D D E N D U M H. (JOSEPH DID N O T BLOCK SCOTT).
1). Laser transit diagrams created by Salt Lake City. (R. 215).
2). Photo of Joseph's car with approximately 7 foot clearance to the curb.
A D D E N D U M I. (JOSEPH SHOT O N A N D OFF T H E CAR).
1). Scharman claimed that Joseph told him that he fired all shots while on the car and
the evidence did not support that. (R. 053 pg 55:18-21).
2). Scharman's testimony that Joseph said he fired all the shots while on the car is
in conflict with Joseph's statements and a Probable Cause Statement written by
Scharman for Scott's arrest.
3). Notes taken by District Attorney Investigator Bartlett during Joseph's interview
also confirm Joseph's statements. Bartlett however crossed out statements made
by Joseph that he feared for his life and then claimed in Joseph's arrest information
that Joseph failed to demonstrate that he feared for his life.
4). Joseph's termination letter also states that Joseph said that he fired while on the
car and while falling to the ground. (See page 1 paragraph 2 lines 12-14).
A D D E N D U M J. (SCOTT'S VEHICLE USED AS A WEAPON).
1). Sergeant Mendez testified that a moving vehicle is not a weapon.
(R. 053 pg 132-3).
2). Statements made by Chief Dinse and Mayor Rocky Andersen are in conflict with
Mendez's statements and Salt Lake City's position on Joseph's use of deadly force..
A D D E N D U M K. (UNIFORM MARKS A N D SCUFFING).
1). Detective Snow claimed that he did not see a uniform pattern burn mark on the
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roof of Scott's car. (R. 053 pg 99400).
2). Mendez claimed that he did not see any damage on Joseph's shirt or to his
uniform and that there was no evidence of dragging. (R. 053 pg 149-50).
4). Officer Joseph had never stated that he was dragged. Investigators reported to the
media that Joseph claimed that he was dragged. (R. 053 pg 154).
a) Tribune Article dated March 27,1999; Deseret News March 26,1999, both
state that Joseph was dragged. Joseph never made the statement..
b) Salt Lake City Watch Command Log and Joseph's initial supplemental report
mentions nothing about being dragged.
c) Salt Lake City Press Release dated April 19,1999 claims that Joseph lied about
being dragged.
d) One of the main issues that led to Joseph being charged was the alleged claim
that Joseph said that he had been dragged and when the evidence did not support
Joseph being dragged it was determined that he lied. See Tribune article April 20,
1999.
e) Mendez testified under oath during the Preliminary Hearing that Joseph never
said that he was dragged. (R. 320-1).
5). The City failed to produce the shirt for trial and there was no police report
documenting it's seizure, the shirt was reported lost. To/From dated January 6, 2000
to Captain Folsom on the shirt.
6). Salt Lake City Officer Piatt and South Salt Lake City Detective Matt Jewkes
document seeing scuff marks and debris on Joseph's uniform. (See City Bates Stamp
numbers 250; 242-3).
A D D E N D U M L. (SHOOTING POSITIONS).
1). Sergeant Mendez testified that Officer Joseph was shooting from a standing
position as Scott's car was driving away. (R. 053 pg 143-4).
2). Mendez testified in the Preliminary Hearing that Joseph shot from a seated and
kneeling position. Mendez also states that Joseph demonstrated this in the walkthrough video. (R. 311-12). The walk-through video does not confirm Mendez's
testimony. (See R. 241 Video).(See attached transcript).(See also R. 053 pg 157-8).
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3). Diagram of Scott's vehicle showing that the trajectories do not support Mendez's
testimony of standing shots.
4). Westley Scott stated in interview with Sgt. Askerlund that he felt blood coming
down his face as he stopped, he originally thought that he was hit but later
realized that he was shot, it was at that point he decided to take off. (R. 200).
5). Sergeant Askerlund's notes from the Internal Affairs interview with Scott.
State that prior to pulling forward Scott got shot in the face.
6). Scott also stated in his interview with Sgt. Askerlund that Scott did not recall
being shot or hearing any noises as he was driving away.(R. 199, 203).
7). Scott's stated in his Hospital interview that he was shot while Joseph was on the
car.(R. 352-3).
8). Scott stated in his interview at the jail that he thought that Joseph was hitting
him.(R. 361)
9). Scott stated in his jail interview that he felt pain from being hit while going
backwards. (R. 365).
10). Scott stated in the jail interview that Officer Joseph could have shot him while
Joseph was on the car. (R. 377-8).
11). State Crime Lab Reports verifies that shots were fired from low to high.
12). Photos of Joseph next to Scott's car demonstrating possible shooting positions.
13). Photo of Joseph next to Scott's car for size comparison.
A D D E N D U M M. ( S H O T # G ) .
1). Sergeant Mendez's testimony that Shot # G struck Scott's foot was in conflict with
the City's investigation. (R. 053 pg 146-7).
2). Scott testified that the shot to his foot came from above. (R. 196).
3) Photographs taken by Salt Lake City investigators contradict Mendez's claim that
he threaded a rod through the wheel well to the clutch pedal. The photographs
clearly show that the wheel well shot # G actually struck the rear of Scott's drivers
seat and was recovered by the City investigators.
v

A D D E N D U M N . (GLASS PATTERN A N D SKID MARK).
1). Mendez testified that if the physical evidence substantiates the vehicle was coming
back, Joseph would have been justified. (R. 053 pg 160).
2). Mendez claimed that he knew the vehicle was moving away from Joseph, because
the glass pattern on the road had a heavier concentration of glass on the North,
and that the glass became less pronounced as the vehicle was traveling South away
from Joseph. (R.053 pg 160-161).
3). Salt Lake City Exhibit 10 clearly shows that the "heavier concentration of glass" is
on the south end, and not on the north end as Mendez had led the Commission
to believe. (R. 215-16).
4). Sergeant Mendez testified before the Civil Service Commission that the vehicle
was driving away from Joseph when the glass was shot out. However, Mendez
previously testified under oath during the Preliminary Hearing that Scott's vehicle
was stationary when the glass was shot out. (R.309; 316-7).
A D D E N D U M O. (SPOLIATION OF EVIDENCE).
1). Snow and Salt Lake City denied that there was a video taken of the crime scene.
(R. 053 pg 90-1).
2). Snow documented taking the video in his own police report. (R. 401-2).
3). The video is mentioned in a communication between the District: Attorney's
Office and Attorney Loni Deland and is also included on the District Attorney's
evidence inventory list.
4). City Attorney Martha Stonebrook denied the existence of a crime scene video.
Letter dated February 16, 2000.
5). Salt Lake City has shown a pattern of spoliation of evidence with Joseph's shirt,
the video tape, the failure to produce documents, denial of the existence of fabric
burn marks and the failure to maintain Scott's car.
a) Scott's car was released by the department on March 31,1999 before Joseph
was ever charged in the incident. The vehicle was released to the owner on at least
three different occasions and was found by Joseph in a body repair shop in
Midvale. There was never any report documenting the chain of custody of the

vi

vehicle after March 31,1999.
b) Joseph subpoenaed the vehicle on July 16,1999 in preparation of his defense.
The vehicle was returned to the City on July 19,1999 and a request was made to
maintain custody of the vehicle for trial. See letter dated October 22,1999 from
Attorney Loni Deland to the District attorney's Office.
A D D E N D U M P. (DISREGARD FOR SUBPOENAS).
1). Subpoena for Sheriffs report on Joseph's incident. The Commission ignored the
subpoena outright without any explanation. Joseph later obtained the report from the
Sheriffs office directly. (See partial report. Addendum E).
2). Subpoena for other cases within Salt Lake City involving shooting at or from a
moving vehicle. The Commission rejected the subpoena and the City provided a
limited amount of information which excluded, diagrams, videos and statements by
the officers about their state of mind during the use of deadly force. Failure to
produce this information prejudiced Joseph's case. (R. 054 pg 352-4).
A D D E N D U M Q. (BULLET STRIKES).
1). The City had 8 confirmed strikes to Scott's car. (R. 214).
Ed Barton found the 9 th strike to the clutch pedal. (See R. 054 pg 538). The 10 th
strike according to Ed Barton was a clean through and though shot to Scott's face.
(See R. 054 pg 540). The 11 th strike according to Snow would have been the strike to
Scott's foot. (See R. 053 pg 97).
2). Joseph's reconstruction accounted for all 11 shots.
*6 were recovered from inside the car by City investigators. (Evidence report).
*1 bullet was recovered by Edward Barton, (clutch pedal strike). (See R.054 pg 538).
*1 bullet was not recovered from the rear quarter panel. (See R. 053 pg 96).
*1 bullet from Scott's foot was not recovered. (See R. 053 pg 97).
*1 bullet was lodged under drivers seat that was not recovered. (See R. 053 pg 141).
*1 bullet hit the drivers side mirror and traveled down range and was not
recovered.
A D D E N D U M R. (THE SHEPHERD LETTER).
1). The letter from Shepherd was written two months after Joseph's case wTas
dismissed "with prejudice" by Judge Burton and was in conflict with the facts
represented in the Order of Dismissal, statements made by Prosecutor Jones
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about the evidence that led to the dismissal, and the State Crime Lab report.
(See also R. 054 pg 322-9).
2). The information from Mendez's investigation was used by District Attorney
Investigator Steve Bardett in the District Attorney Closure Report dated April 30,
1999. Shepherd's letter reflects Mendez's statements and the information contained
in the Closure Report that is in conflict with the Order of Dismissal, Memo,
statements made by Prosecutor Jones to the press, the State Crime Lab Report and
the conclusions made by POST. (See also Addendum D).
A D D E N D U M S. (REAR BRAKING W H E N SHOTS WERE FIRED).
1). Salt Lake City objects to David Lord's use of diagrams prepared to assist in his
testimony on rear braking. The Commission sustains the objection. (R. 480-1).
2). Schematics of Scott's car's rear suspension.
3). Stationary diagram showing that the shot to the rear bumper could not follow the
trajectory because of the obstruction caused by rear suspension.
4). Rear braking diagram shows that the trajectory or path of the bullet that entered
the rear bumper would not be obstructed by the rear suspension if the rear of the
vehicle was compressed as in rear braking.
A D D E N D U M T. (COMMISSIONS FINDINGS).
1). Salt Lake City Findings of Facts, Conclusions and ORDER.
2). Salt Lake City denies Joseph use excessive force.
a). Westley Scott's suit against Salt Lake City and Officer Joseph.
See Item 26: Salt Lake City denies that Joseph used excessive force.
See Item 27: Salt Lake City denies that Joseph violated department procedures.
See Item 30: Salt Lake City denies Joseph was responsible for Scott's injuries.
b). Letter from City Attorney Steven Allred to Attorney Loni Deland. See Item (3).
Salt Lake City acknowledges that the State Crime Lab results were the exculpatory
evidence that led to the dismissal of the charges against Joseph. The State Crime
Lab report is consistent with Joseph's investigation and conclusions and is in direct
conflict with Salt Lake Cities findings and t he testimony of Sergeant Mendez.
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to prevent death or serious bodily injury to himself
or a third person as a result of the other's imminent
use of unlawful force, or to prevent the commission
of a forcible felony.
(2) A person is not justified in using force under
the circumstances specified in Subsection (1) if he or
she:
(a) initially provokes the use of force against
himself with the intent to use force as an excuse to
inflict bodily harm upon the assailant;
(b) is attempting to commit, committing, or
fleeing after the commission or attempted commission of a felony; or
(c) (i) was the aggressor or was engaged in a
combat by agreement, unless he withdraws from the
encounter and effectively communicates to the other
person his intent t o do so and, notwithstanding, the
other person continues or threatens to continue the
use of unlawful force; and
(ii) for purposes of Subsection (i) the following do
not, by themselves, constitute "combat by agreement":
(A) voluntarily entering into or remaining in an
ongoing relationship; or
(B) entering or remaining in a place where one has
a legal right to be.
(3) A person does not have a duty to retreat from
the force or threatened force described in Subsection
(1) in a place where that person has lawfully entered
or remained, except as provided in Subsection (2Xc).
(4) For purposes o f this section, a forcible felony
includes aggravated assault, mayhem, aggravated
murder, murder, manslaughter, kidnapping, and
aggravated kidnapping, rape, forcible sodomy, rape
of a child, object rape, object rape o f a child, sexual
abuse o f a child, aggravated sexual abuse of a child,
and aggravated sexual assault as defined in Title 76,
Chapter 5, and arson, robbery, and burglary as
defined in Title 76, Chapter 6. Any other felony
offense which involves the use o f force or violence
against a person so as to create a substantial danger
of death or serious bodily injury also constitutes a
forcible felony. Burglary of a vehicle, defined in
Section 76-6-204 , does not constitute a forcible
felony except when the vehicle is occupied at the
time unlawful entry is made or attempted.
(5) In determining imminence or reasonableness
under Subsection (1), the trier of fact may consider,
but is not limited to, any of the following factors:
(a) the nature o f the danger;
(b) the immediacy of the danger;
(c) the probability that the unlawful force would
result in death or serious bodily injury;
(d) the other's prior violent acts or violent propensities; and
(e) any patterns of abuse or violence in the
parties' relationship.
UM
76-2-403. Force in arrest.
Any person is justified in using any force, except
deadly force, which he reasonably believes to be
necessary to effect an arrest or to defend himself or
another from bodily harm while making an arrest,
1*73

76-2-404. Peace officer's use of deadly force.
(1) A peace officer, or any person acting by his
command in his aid and assistance, is justified in
using deadly force when:
(a) the officer is acting in obedience to and in
accordance with the judgment of a competent court
in executing a penalty of death;
(b) effecting an arrest or preventing an escape
from custody following an arrest, where the officer

76-3-101.

reasonably believes that deadly force is necessary to
prevent the arrest from being defeated by escape;
and
(i) the officer has probable cause to believe that
the suspect has committed a felony offense involving
the infliction or threatened infliction of death or
serious bodily injury; or
(ii) the officer has probable cause to believe the
suspect poses a threat of death or serious bodily
injury to the officer or to others if apprehension is
delayed;
(c) the officer reasonably believes that the use of
deadly force is necessary to prevent death or serious
bodily injury to the officer or another person.
(2) If feasible, a verbal warning should be given
by the officer prior to any use of deadly force under
Subsection (1) (b) or (1) (c).
i9«7
76-2-405. Force in defense of habitation.
(1) A person is justified in using force against
another when and to the extent that he reasonably
believes that the force is necessary to prevent or
terminate the other's unlawful entry into or attack
upon his habitation; however, he is justified in the
use of force which is intended or likely to cause
death or serious bodily injury only if:
(a) the entry is made or attempted in a violent and
tumultuous manner, surreptitiously, or by stealth,
and he reasonably believes that the entry is attempted or made for the purpose of assaulting or offering personal violence to any person, dwelling, or
being in the habitation and he reasonably believes
that the force is necessary to prevent the assault or
offer of personal violence; or
(b) he reasonably believes that the entry is made
or attempted for the purpose o f committing a felony
in the habitation and that the force is necessary to
prevent the commission of the felony.
(2) The person using force or deadly force in
defense of habitation is presumed for the purpose of
both civil and criminal cases to have acted reasonably and had a reasonable fear of imminent peril of
death or serious bodily injury if the entry or attempted entry is unlawful and is made or attempted
by use of force, or in a violent and tumultuous
manner, or surreptitiously or by stealth, or for the
purpose of committing a felony.
ms
76-2-406. Force in defense of property.
A person is justified in using force, other than
deadly force, against another when and to the extent
that he reasonably believes that force is necessary to
prevent or terminate criminal interference with real
property or personal property:
(1) Lawfully in his possession; or
(2) Lawfully in the possession of a member o f his
immediate family; or
(3) Belonging to a person whose property he has a
legal duty to protect.
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Chapter 3. Punishments
Part 1. Classification of Offenses
Part 2. Sentencing
Part 3. Fines and Special Sanctions
Part 4. limitations and Special Provisions on Sentences
Part 5. Forfeiture

Part 1. Classification of Offenses
76-3-101.
76-3-102.
76-3-103.
76-5-104.

Sentencing In accordance with chapter.
Designation of offenses.
Felonies classified.
Misdemeanors classified.
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(3) a second degree felony is a third degree felony;
and
(4) a third degree felony is a class A misdemeanor.
1990
Part 3 . Exemptions and Restrictions
76-4-301. Spedfk attempt or conspiracy offense prevails.
76-4-302. Conyktion of inchoate and principal offense
or attempt and conspiracy to commit offense prohibited.
76-4-301. Specific attempt or conspiracy offense
prevails.
Whenever any offense specifically designates or
defines an attempt or conspiracy and provides a
penalty for the attempt or conspiracy other than
provided in this chapter, the specific offense shall
prevail over the provisions of this chapter.
ms
76-4-302. Conviction of inchoate and principal
offense or attempt and conspiracy to commit
offense prohibited.
No person shall be convicted of both an inchoate
and principal offense or of both an attempt to
commit an offense and a conspiracy to commit the
same offense.
1974

Chapter 5. Offenses Against the Person
Part 1. Assault and Related Offenses
Part 2. Criminal Homicide
Part 3. Kidnaping
Part 4. Sexual Offenses
Part 5. HIV Testing - Sexual Offenders and Victims
Part 1. Assault and Related Offenses
76-5-101. 'Prisoner* defined.
76-5-102. Assault.
76-5-102.3. Assault against school employees.
76-5-102.4. Assault against peace officer - Penalty.
76-5-102.5. Assault by prisoner.
76-5-102.6. Assault on a correctional officer.
76-5-102.7. Assault against health care provider and
bask life support worker - Penalty.
76-5-103. Aggravated assault.
76-5-103.5. Aggravated assault by prisoner.
76-5-104. Consensual altercation no defense to homicide
or assault If dangerous weapon used or participants are
engaged in an ultimate fighting match.
76-5-105. Mayhem.
76-5-106. Harassment.
76-5-106.5. Definitions - Crime of stalking.
76-5-107. Threat against ttfe or property • Penalty.
76-5-107.5. Prohibition of "haiing" - Definitions Penalties.
76-5-108. Protective orders restraining abuse of another
- Violation.
76-5-109. Child abuse.
76-5-109.1. Commission of domestic violence In the
presence of a child.
76-5-110. Abuse or neglect of disabled child.
76-5-111. Abuse, neglect, or exploitation of a disabled or
elder adnh - Penalties.
76-5-111.1. Reporting requirements.
76-5-101. "Prisoner" defined.
For purposes of this part "prisoner" means any
person who is in custody of a peace officer pursuant
to a lawful arrest or who is confined in a jail or
other penal institution or a facility used for confinement of delinquent juveniles operated by the Division of Youth Corrections regardless of whether the
confinement is legal.
1994
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76-5-102. Assault.
(1) Assault is:
(a) an attempt, with unlawful force or violence, to
do bodily injury to another;
(b) a threat, accompanied by a show of immediate
force or violence, to do bodily injury to another; or
(c) an act, committed with unlawful force or
violence, that causes or creates a substantial risk of
bodily injury to another.
(2) Assault is a class B misdemeanor.
(3) Assault is a class A misdemeanor if the person
causes substantial bodily injury to another.
(4) It is not a defense against assault, that the
accused caused serious bodily injury to another. 1996
76-5-102.3. Assault against school employees.
(1) Any person who assaults an employee of a
public or private school, with knowledge that the
individual is an employee, and when the employee is
acting within the scope of his authority as an employee, is guilty of a class A misdemeanor.
(2) A s used in this section, "employee" includes a
volunteer.
1992
76-5-102.4. Assault against peace officer Penalty.
(1) Any person who assaults a peace officer, with
knowledge that he is a peace officer, and when the
peace officer is acting within the scope of his authority as a peace officer, is guilty of a class A misdemeanor.
(2) A person who violates this section shall serve,
in jail or another correctional facility, a minimum
of:
(a) 90 consecutive days for a second offense; and
(b) 180 consecutive days for each subsequent
offense.
(3) T h e court m a y suspend the imposition or
execution o f the sentence required under Subsection
(2) if the court finds that the interests o f justice
would be best served a n d makes specific findings
concerning the disposition in writing or o n the
record.
199s
76-5-102.5. Assault b y prisoner.
A n y prisoner w h o commits assault, intending t o
cause bodily injury, is guilty o f a felony o f the third
degree.
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76-5-102.6. Assault o n a correctional officer.
A n y prisoner w h o throws or otherwise propels
fecal material or any other substance or object at a
peace o r correctional officer is guilty o f a class A
misdemeanor.
1994
76-5-102.7. Assault against health care provider
and basic life support worker - Penalty.
(1) A person who assaults a health care provider
or basic life support worker is guilty of a class A
misdemeanor if:
(a) the person knew that the victim was a health
care provider or basic life support worker; and
(b) the health care provider or basic life support
worker was performing emergency or life saving
duties within the scope of his authority at the time
of the assault.
(2) As used in this section:
(a) "Basic life support worker" has the same
meaning as "basic life support personnel" provided
in Section 26-8-2
(b) "Health care provider" has the meaning as
provided in Section 78-14-3
1997
76-5-103. Aggravated assault.
(1) A person commits aggravated assault if h e
commits assault as defined in Section 76-5-102
and he:
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(a) intentionally causes serious bodily injury t o
another; or
(b) under circumstances not amounting t o a violation of Subsection OXa). uses a dangerous weapon
as defined in Section 76-1-601 or other means or
force likely t o produce death or serious bodily
injury.
(2) A violation of Subsection (l)(a) is a second
degree felony.
(3) A violation of Subsection (l)(b) is a third
degree felony.
1995
76-5-103.5. Aggravated assault by prisoner.
(1) A n y prisoner, not serving a sentence for a
capital felony or a felony of the first degree, who
commits aggravated assault is guilty of:
(a) a felony of the second degree if n o serious
bodily injury was intentionally caused; or
(b) a felony of the first degree if serious bodily
injury was intentionally caused.
(2) A n y prisoner serving a sentence for a capital
felony or a felony of the first degree w h o commits
aggravated assault is guilty of:
(a) a felony of the first degree if n o serious bodily
injury was intentionally caused; o r
(b) a capital felony if serious bodily injury was
intentionally caused.
(3) F o r the purpose of this section, "serving a
sentence" means sentenced a n d committed t o the
custody of the Department of Corrections, the sentence h a s not been terminated or voided, a n d the
prisoner is:
(a) n o t o n parole; or

(b) in custody after arrest for a parole violation.
1997

76-5-104. Consensual altercation no defense to
homicide or assault if dangerous weapon used o r
participants are engaged in an ultimate fighting
match.
In a n y prosecution for criminal homicide under
P a r t 2 of this chapter or assault, it is n o defense t o
the prosecution that the defendant was a party t o
any duel, mutual combat, o r other consensual altercation if during the course of the duel, combat, or
altercation any dangerous weapon as defined in
Section 76-1-601 was used or if t h e defendant
was engaged in a n ultimate fighting match as
defined in Section 76-9-705
1997
76-5-105. Mayhem.
(1) Every person w h o unlawfully a n d intentionally
deprives a h u m a n being of a member of his body,
or disables or renders it useless, or w h o cuts out or
disables t h e tongue, puts o u t a n eye, or slits the
nose, ear, or lip, is guilty of m a y h e m .
(2) Mayhem is a felony of the second degree.
1973
76-5-106. Harassment.
(1) A person is guilty of harassment if, with intent
to frighten or harass another, he communicates a
written or recorded threat t o commit any violent
felony.
(2) Harassment is a class B misdemeanor.
1995
76-5-106.5. Definitions - Crime of stalking.
(1) A s used in this section:
(a) "Course of conduct" means repeatedly maintaining a visual or physical proximity t o a person
or repeatedly conveying verbal or written threats or
threats implied by conduct or a combination thereof
directed at o r toward a person.
(b) "Immediate family" means a spouse, parent,
child, sibling, or any other person w h o regularly
resides in the household or w h o regularly resided in
the household within the prior six m o n t h s .
(c) "Repeatedly" means o n t w o or more occasCODE^CO

76-5-107.

ions.
(2) A person is guilty of stalking who:
(a) intentionally or knowingly engages in a course
of conduct directed at a specific person that would
cause a reasonable person:
(i) t o fear bodily injury t o himself or a member of
his immediate family; or
(ii) to suffer emotional distress to himself or a
member of his immediate family;
(b) has knowledge or should have knowledge that
the specific person:
(i) will b e placed in reasonable fear of bodily
injury t o himself or a member of his immediate
family; or
(ii) will suffer emotional distress or a member of
his immediate family will suffer emotional distress;
and
(c) whose conduct:
(i) induces fear in the specific person of bodily
injury t o himself or a member of his immediate
family; or
(ii) causes emotional distress in the specific person
or a member of his immediate family.
(3) Stalking is a class B misdemeanor.
(4) Stalking is a class A misdemeanor if the offender:
(a) has been previously convicted of a n offense of
stalking;
(b) has been convicted in another jurisdiction of
an offense that is substantially similar t o the offense
of stalking; or
(c) has been previously convicted of any felony
offense in U t a h or of any crime in another jurisdiction which if committed in Utah would be a felony,
in which the victim of the stalking or a member of
the victim's immediate family was also a victim of
the previous felony offense.
(5) Stalking is a felony of the third degree if the
offender:

(a) used a dangerous weapon as defined in Section
76-1-601 under circumstances not amounting to a
violation of Subsection 76-5-103 (lXa), or used
other means or force likely to produce death or
serious bodily injury, in the commission of the
crime of stalking;
(b) has been previously convicted t w o or m o r e
times of the offense of stalking;
(c) has been convicted t w o or m o r e times in
another jurisdiction o r jurisdictions of offenses that
are substantially similar t o the offense of stalking;
(d) has been convicted t w o or m o r e times, in a n y
combination, of offenses under Subsections (5) (b)
and (c); or
(e) has been previously convicted t w o or m o r e
times of felony offenses in U t a h or of crimes in
another jurisdiction or jurisdictions which, if committed in U t a h , would b e felonies, in which t h e
victim of the stalking was also a victim of the previous felony offenses.
1997
76-5-107. Threat against life or property Penalty.
(1) A person commits a threat against life or
property if he threatens t o commit any offense involving violence with intent t o :
(a) cause action of any nature by a n official or
volunteer agency organized t o deal with emergencies;
(b) place a person in fear of imminent serious
bodily injury; or
(c) prevent or interrupt the occupation of a building or r o o m ; place of assembly; place t o which t h e
public has access; or aircraft, automobile, or other
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or vacated.
(3) There is a conviction if the prosecution resulted in a judgment of guilt that has not been reversed, set aside, or vacated; a verdict of guilty that
has not been reversed, set aside, or vacated and that
is capable of supporting a judgment; or a plea of
guilty accepted by the court.
(4) There is an improper termination of prosecution if the termination takes place before the
verdict, is for reasons not amounting to an acquittal, and takes place after a jury has been impanelled and sworn to try the defendant, or, if the jury
trial is waived, after the first witness is sworn.
However, termination of prosecution is not improper if:
(a) The defendant consents to the termination; or
(b) The defendant waives his right to object to the
termination;
(c) The court finds and states for the record that
the termination is necessary because:
(i) It is physically impossible to proceed with the
trial in conformity with the law; or
(ii) There is a legal defect in the proceeding not
attributable to the state that would make any judgment entered upon a verdict reversible as a matter
of law; or
(iii) Prejudicial conduct in or out of the courtroom not attributable to the state makes it impossible to proceed with the trial without injustice to the
defendant or the state; or
(iv) The jury is unable to agree upon a verdict; or
(v) False statements of a juror on voir dire
prevent a fair trial.
W4
76-1-404. Concurrent jurisdiction - Prosecution
In other jurisdiction barring prosecution in state.
If a defendant's conduct establishes the commission of one or more offenses within the concurrent
jurisdiction of this state and of another jurisdiction,
federal or state, the prosecution in the other jurisdiction is a bar to a subsequent prosecution in this
state if (1) the former prosecution resulted in an
acquittal, conviction, or termination of prosecution,
as those terms are defined in Section 76-1-403 ,
and (2) the subsequent prosecution is for the'same
offense or offenses.
vm
76-1-405. Subsequent prosecution not-barred Circumstances.
A subsequent prosecution for an offense shall not
be barred under the following circumstances:
(1) The former prosecution was procured by the
defendant without the knowledge of the prosecuting
attorney bringing the subsequent prosecution and
with intent to avoid the sentence that might otherwise be imposed; or
(2) The former prosecution resulted in a judgment
of guilt held invalid in a subsequent proceeding on
writ of habeas corpus, coram nobis, or similar collateral attack.
1973
Part 5. Burden of Proof
76-1*601. Pitsuptioa of innocence - "Element of the
offense" defined.
76-1-502. Negating defease by allegation or proof When not reqntaed.
76-1-503. Prcsomptioa of fact.
76-1-504. AfflnnatiYe defease presented by defendant.
'76-1-501. Presumption of innocence - * Element
of the offense' defined.
(1) A defendant in a criminal proceeding is presumed to be innocent until each element of the
«offense charged against him is proved beyond a
fe>oe.Co

f h i w , Utafc
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reasonable doubt. In absence of such proof, the
defendant shall be acquitted.
(2) As used in this part the words 'element of the
offense* mean:
(a) The conduct, attendant circumstances, or
results of conduct proscribed, prohibited, or forbidden in the definition of the offense;
(b) The culpable mental state required.
(3) The existence of jurisdiction and venue are not
elements of the offense but shall be established by a
preponderance of the evidence.
im
76-1-502. Negating defense by allegation or proof
- When not required.
Section 76-1-501 does not require negating a
defense:
(1) By allegation in an information, indictment, or
other charge; or
(2) By proof, unless:
(a) The defense is in issue in the case as a result
of evidence presented at trial, either by the prosecution or the defense; or
(b) The defense is an affirmative defense, and the
defendant has presented evidence of such affirmative defense.
1973
76-1-503. Presumption of fact.
An evidentiary presumption established by this
code or other penal statute has the following consequences:
(1) When evidence of facts which support the
presumption exist, the issue of the existence of the
presumed fact must be submitted to the jury unless
the court is satisfied that the evidence as a whole
clearly negates the presumed fact;
(2) In submitting the issue of the existence of a
presumed fact to the jury, the court shall charge
that while the presumed fact must on all evidence be
proved beyond a reasonable doubt, the law regards
the facts giving rise to the presumption as evidence
of the presumed fact.
1*73
76-1-504. Affirmative defense presented by
defendant.
Evidence of an affirmative defense as defined by
this aJde or other statutes shall be presented by the
defendant.
1*73
Part 6. Definitions
76-1-601. Definitions.
76-1-601. Definitions.
Unless otherwise provided, the following terms
apply to this title:
(1) ' A c t * means a voluntary bodily movement
and includes speech.
(2) 'Actor* means a person whose criminal responsibility is in issue in a criminal action.
(3) 'Bodily injury' means physical pain, illness,
or any impairment of physical condition.
(4) 'Conduct' means an act or omission.
(5) 'Dangerous weapon' means:
(a) any item capable of causing death or serious
bodily injury; or
(b) a facsimile or representation of the item; and:
(i) the actor's use or apparent intended use of the
item leads the victim to reasonably believe the item
is likely to cause death or serious bodily injury; or
(ii) the actor represents to the victim verbally or in
any other manner that he is in control of such an
item.
(6) * Offense* means a violation of any penal
statute of this state.
(7) * Omission* means a failure to act when there
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(g)

Schedule the hearing.

CONT 1 MUAW^'E! i - V HEARING

7-b - b

The Commission may, on its own motion, continue the pre-hearing
conference or the hearing. Continuances requested by a party
will not be granted without a showing of good cause or by mutual
agreement with the other party.
CONDUCT <«b III- '\ 1«' I Nii»

7-6-6

!•

Hearing Requirements.
All parties must be fully apprised of the evidence
submitted to or to be considered by the Commission, and
must be given the opportunity to cross examine
witnesses, to inspect documents, and to offer evidence
in explanation or rebuttal. Further, the Commission
must address the factual and legal contentions raised
by the parties.

2.

Rules of Evidence >
Hearings before the Commission are conducted with
appropriate formality and decorum so that the due
process rights of all parties are protected and the
Commission may perform its function. Utah Rules
of

Evidence

and Utah Rules

of Civil

Procedure

are used as

guidelines in the conduct of Commission hearings, but
are not strictly followed or applied. In keeping with
its goal of obtaining all pertinent facts, the
Commission does not strictly apply rules of evidence
regarding authentication, foundation, hearsay or
relevance.
1

Additional Issues.
Upon reasonable justification, additional issues not
presented in the forms (Appendix "C" and Appendix "D")
or at the pre-hearing conference may be verbally raised
at the time of the hearing; however, the opposing party
52

U U i *"«
will be allowed an extension of time, if necessary, in
order to prepare a response to the additional issues.
4.

Burden of Proof,
The burden of proof and burden of proceeding shall be
on the department in cases involving disciplinary
action and shall be on the Appellant in all other
cases.

5.

Open Meetings»
Generally, Commission hearings are considered open
meetings under Utah law but certain hearings may be
closed to the public under Section 52-4-5 of the Utah
Code. If the Commission closes the meeting pursuant to
Section 52-4-5 of the Utah Code. The chair of the
Commission shall sign a sworn affidavit stating the
specific purpose for closing the meeting under Section
52-4-5 of the Utah Code.

6.

Subpoenas.
Upon request from either party, the Commission may
issue subpoenas to compel witnesses' testimony or to
request relevant written documentation. A member of
the Commission may sign the subpoena under authority
granted to it by the Mayor of Salt Lake City. Before
the subpoena is served, the subpoena must be issued by
the Salt Lake City Recorder's Office. Utah court rules
regarding subpoenas, including witness fees, should
apply.

7.

Witnesses.
(a)

The parties should have included in their
completed respective forms (Appendix "C" or
Appendix "D") a list of anticipated witnesses.
Additional witnesses may be included within 24
hours of the hearing upon notification to the
Commission and the other party.
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(b)

The Commission may advise the witnesses that their
testimony should be given without fear of
retribution and if, in fact, a "chilling effect"
is experienced due to their testimony, this must
be reported to the Commission immediately.

(c)

In regard to the testimony of witnesses, the
Commission will allow "leading questions" in order
to expedite the matter; however, caution will be
exercised to assure that witnesses are given an
opportunity to fully explain their position.
The
Commission may also allow "hearsay evidence" which
is deemed appropriate. The Commission will weigh
this evidence in its decision-making process and
will consider only that which it finds to be
relevant, reliable and substantive.

(d)

Upon motion of either party, the Commission may
invoke the exclusionary rule for witnesses,
however, one department representative will be
allowed to remain present at all times. The
Appellant may move to have the department
representative excluded from the hearing for
specific portions of a certain witness's testimony
if the witness testifies that the witness would
not be able to speak freely in the presence of the
department representative.
If the Commission
grants the request of the witness, an alternate
department representative may be designated and
allowed to remain during the testimony.

Exhibits.
The Commission shall accept evidence and exhibits at
the hearing in order to obtain a full understanding of
the appeal. The Commission encourages that, where
feasible, the parties submit five (5) copies of the
exhibits to be distributed as follows: one copy for
each Commission member, one copy for opposing counsel
and the original/copy for the record.

52

9.

Objections,
During the hearing, the Commission will entertain
objections of either party at the time they occur and
will rule either to sustain or overrule the objections.
On occasion, however, the Commission may rule to note
an objection for subsequent review and proceed with the
hearing in order to expedite the matter. Inasmuch as
the hearings are either tape recorded or transcribed by
a court reporter, a ruling to "strike an answer" will
signify that the Commission will not consider such
evidence in formulating its decision. The request and
answer, however, will not be removed from the tape or
from the transcript.
Standard of Review,
The standard of "substantial evidence" shall apply Io
hearings before the Commission.
In disciplinary appeals, the Commission must make the
following two inquiries:
(a)

Do the facts support the charges made by the
department?

(b)

If the facts support the charges, is the sanction
so clearly disproportionate to the charges as to
amount to an abuse of discretion?

The Commission has only the authority to uphold or
reverse the department head's decision in disciplinary
appeals.
Post-Hearing Outlines,
When needed, the Commission may request that the
parties submit post-hearing outlines or briefs on
specified legal issues.
-/.

COMMISSION DECISIONS
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6-4-0.
h>4-

1

APPLICATION OF DISCIPLINE

RESPONSIBILITY FOR DISCI Pi INK

The basic responsibility for maintaining and administering
discipline belongs to the department Chief,
6- 4- 2,

DISMISSAL OR REMOVA1 FROtl POSITION OF EMPLOYMENT

All dismissals, or removals from positions of employment,
suspensions without pay of more than three (3) working days or
twenty-four (24) working hours or demotions are subject to the
timely appeal to the Commission as provided in these regulations.
The notice of termination, demotion or suspensions without pay
exceeding three (3) working days or twenty-four (24) working
hours, will notify the employee that any appeal must be filed
with the Secretary of the Civil Service Commission within five
(5) calendar days, if the employee wants to appeal,
6-4-3.

STATUTORY SUSPENSIONS

The department Chief, as granted by law, has the authority to
suspend, without pay, any subordinate whenever the good of the
department demands it. Suspensions with pay or suspensions
without pay for a period not to exceed three (3) working days or
twenty-four (24) work hours, are not subject to appeal before the
Commission. [10-3-912 U.C.A.]
6-4-4,

SUSPENSION FOLLOWING A CRIMINAL CHARGE

Whenever a member of the Civil Service is charged with the
commission of a felony, or any misdemeanor punishable by a
sentence of imprisonment, the department Chief may suspend the
member, without pay, pending the outcome of the trial. The
department Chief must notify the Commission of such suspension.
The appeal right of the member shall be delayed until disposition
of the criminal charge if the Commission determines it
appropriate to do so.
Nothing in this regulation shall bar the department Chief from
immediately dismissing the employee so charged when there is a
strong presumption that a conviction is likely and it is
determined to be in the best interest of the department to tale
such immediate action.

32

shall
If no
order
based

be returned to his or her former Civil Service position.
vacancy exists, others may be reduced to a previous rank in
that such restoration may take place. Reductions will be
upon seniority in the position.

Seniority for purposes of this Section [1-2-3] shall mean length
of service within the rank and shall include length of service in
the excluded position.
Those serving in excluded positions are ineligible for promotion
within the Civil Service during such service.

1-3-0,
1-3-1

CIVIL SERVICE COMMISSION

CIVIL SERVICE COMMISSION - ORGANIZATION

The Commission shall designate one of its members as Chairperson.
The Chairperson will preside at all meetings of the Commission
and perform all other duties that such position requires, or as
may be established by the Commission, Appointment of a temporary
Chairperson will be made by a quorum of the Commission to serve
in absence of the chair. [10-3-1005 U.C.A.]
The Commission may, upon concurrence of the City, name a City
employee to serve as Secretary. The Secretary shall keep a
record of all meetings of the Commission and its work, perform
such other duties as the Commission may direct, and serve as the
custodian of the minutes and records of the Commission.
Payment to the Commissioners for attendance at Commission
meetings will be the responsibility of the City. Compensation
shall be made in accordance with State law. [10-3-1004 U.C.A.j
1-3-2.

CIVIL SERVTCE COMMISSION - LEGAL COUNSEL

Legal Counsel for the Commission may be provided, as necessary,
by the Office of the City Attorney. When such representation is
provided by the City Attorney, due care should be taken to avoid
possible conflicts of interest. In cases of conflict of
interest, independent counsel may be retained by the Commission
in accordance with Section 2.16.060 of the Salt Lake City Code.

ADDENDUM C

3-06-00.00

USE O F F O R C E

3-06-01.00

DEPARTMENT POLICY
It is imperative that officers act within the boundaries of legal guidelines and ethics,
good judgment, and accepted practices whenever using force in the course of duty.
Department Policies concerning the use of force and firearms are intended to offer
general guidelines so that officers can be confident in their lawful exercise of such
force. The rules specified by Department Policy do not cover every possible
situation, but offer a foundation on which to base critical decisions regarding the use
of force.
Department guidelines may be viewed as an administrative guide to decision making
and review, but are not intended to serve as a standard for external judgment in any
civil or criminal litigation that may arise from such action.
This policy shall be obeyed by all officers of this Department when they are in the
State of Utah or acting in an official capacity. Refer to the Intra-Jurisdictional
Authority Act and the Uniform Act on Fresh Pursuit (77-9-1; 77-9-2; & 77-9-3
U.C.A.) for further state guidelines.

3-06-02.00

DEADLY FORCE - STATUTORY AUTHORITY

3-06-02.01

Authority to Use Deadly Force
Deadly force may be used only when:
A. The officer reasonably believes that the use of deadly force is necessary to
prevent death or serious bodily injury to the officer or another person.
B.

The officer is effecting an arrest or preventing an escape from custody, AND
The officer reasonably believes deadly force is needed to prevent the arrest from
being defeated by escape; AND (one of the following must be present):

changed 12/95

1.

The officer has probable cause to believe the suspect has committed a felony
offense involving the infliction or threatened infliction of death or serious
bodily injury

2.

The officer has probable cause to believe the suspect poses a threat of
death or serious bodily injury to the officer or to others if apprehension is
delayed.

055

C. If feasible, give a verbal warning prior to any use of deadly force. (Ref. 76-2-404
U.C.A.)
3-06-03.00

DEPARTMENT GUIDELINES

3-06-03.01

Justification for Use of Deadly Force
Justification for the use of deadly force must be limited to what reasonably appear to
be the facts known or perceived by an officer at the time the officer decides to use
such force. Facts unknown to an officer, no matter how compelling, cannot be
considered at a later date to justify the use of such force.

3-06-03.02

Considerations in Use of Deadly Force
Deadly force shall ONLY be exercised when all reasonable alternatives have been
exhausted or appear impractical. Officers should consider:
A. Other methods of effecting an arrest
B. The direction in which the firearm is to be discharged because of the possibility
that innocent persons or property may be struck
C. The age of the suspect and the offense committed
D. Light conditions (extreme caution must be used at night or when other conditions
obscure the officer's vision)
E. The danger of firing while running or jumping.

3-06-04.00 USE OF FORCE OTHER THAN DEADLY FORCE
3-06-04.01

Statutory Guidelines
U.C.A. 76-2-403 - Force in Arrest Any person is justified in using any force, except
deadly force, which they reasonably believe to be necessary to effect an arrest or to
defend themselves or another from bodily harm while making an arrest.

changed 12795

A. Fleeing or Resisting Person
If, during an arrest, the arrested person flees, forcibly resists, or jeopardizes the
safety of the officer or any other person, the officer may use ONLY THAT
FORCE NECESSARY TO SAFELY EFFECT THE ARREST. (Ref. 77-7-1
U.C.A.)

4.

Added 6/94

d.

Have paramedics respond and offer first aid.

e.

Transport to medical facility for treatment, if necessary.

f.

Book the offender into jail or take other appropriate action.

g.

Notify jail and medical personnel that OC was used and not to use
salves or creams.

h.

Suggest to jail personnel that the subject be allowed to shower, change
their clothes and to monitor the subject every 15 minutes for one hour.

All intentional uses of ADT are required to be documented in a police report
and will include:
a.

All circumstances surrounding the use of the aerosol.

b.

Effects on the offender that were caused by the aerosol.

c.

Name, address, DOB and arrest charges for the offender.

d.

First aid measures given to, or offered to, the offender to neutralize or
alleviate the effects of the product.

5.

All accidental uses of ADT are required to be documented via to-from to the
officer's immediate supervisor and may at a later time require a police
report. This to-from will be maintained in the officer's divisional file as well
as a copy of this to-from being forwarded by the officer's supervisor to the
Internal Affairs Unit.

6.

The use of aerosol defensive tools against any person will require the officer
responsible for such use to generate and complete a General Offense form
and Control of Persons report information when not related to an existing
General Offense. Otherwise the Control of Persons information will be
added to the existing General Offense for the incident in which the officer is
involved.

3-06-05.00

RESTRICTIONS ON THE USE OF FIREARMS

3-06-05.01

Warning Shots
Warning shots are prohibited.

3-06-05.02

Firing At or From a Moving Vehicle

060

Changed 2/93

Discharging a firearm at a moving vehicle or from a moving vehicle is prohibited.

3-06-05.03

Destroying Dangerous or Injured Animals
A. Dangerous Animals

Changed 6/97

An animal shall only be destroyed if exigent circumstances exist. The officer
shall immediately notify the supervisor after the incident. The officer will also
complete a general offense report detailing the incident.
B.

Changed 6/97

Injured Animals
When Animal Control is not available for an extended period of time, an officer
may destroy a severely injured animal for humanitarian purposes. The officer
will notify the supervisor immediately after such an incident and complete a
general offense report detailing the incident.

C.

Any person may destroy a dog while it is attacking, chasing or worrying any
domestic animal having a commercial value, or any species of hoofed protected
wildlife, while attacking domestic fowl, or while such dog is being pursued
thereafter. (Ref 18-1-3 U.C.A.)
If an officer uses a firearm to destroy an animal, safety to people and property in
the area must be addressed.

3-06-06.00

INTERNAL INVESTIGATION OF USE OF FIREARMS
The Office of the Chief of Police will direct an investigation of all incidents in which
an officer discharges a firearm, on or off duty, EXCEPT the discharge of firearms on
the Department range and all other forms of target practice and test firing, and the
discharge of firearms during sporting events, including hunting and organized
shooting matches, or when destroying a dangerous or injured animal.

changed 9/93

Whenever tear gas or stun guns are deployed, their use will be reviewed by the
respective Division/Unit Commander, who will make recommendations to the
administration. Review by the Use of Force Board will be excluded since the use of
tear gas and stun guns is less than deadly force.

3-06-06.01

Investigative Responsibility Relating to Internal Investigation of Use of Firearms
The investigation will be initiated immediately and completed as soon as possible.
A. Non-criminal Situations

061
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Employees shall address one another by use of their titles and will not use first names or
nicknames in front of the public.
3-01-06.00 OFFICERS1 USE OF DISCRETION
changed 7/98

Officers are accountable for their discretionary exercise of authority. The balance between
individual discretion and the rule of law can be maintained only if officers are willing to
submit their actions to scrutiny.

3-01-07.00 CONDUCT UNBECOMING POLICE EMPLOYEES
Salt Lake City police employees are expected to conduct themselves in a manner that
represents the public office they hold and are subject to constraints on their behavior and
activities on and off duty.
These constraints on behavior and activities, on and off duty, will apply to all police
employees.
3-01-07.01 UNBECOMING CONDUCT DEFINED
A.

Behavior or activity that is contrary to police ethics.

B.

Conduct that is not in the best interest of the Department's public image.

C.

Conduct that is subversive to the morale, efficiency and operation of the Department.

D.

Conduct that has a tendency to adversely affect, lower, or harm the public interest
and confidence of the Employee or the reputation of the Department.
The foregoing are not exclusive but are merely illustrative and intended to be a
guideline for unacceptable activity or behavior.

3-01-07,02 SUMMARY TYPES OF REGULATED CONDUCT
The following are examples of the types of conduct which may be regulated by this policy.
TfflS LIST IS NOT ALL INCLUSIVE.
A.

Association with crimefigures(Ref § 3-03-14.00)

B.

Bigotry
Bigotry is defined as behavior wedded to an opinion in matters of religion, race,
sexual orientation, nationality, ethnicity, gender bias, age, or intolerance of
physical/mental disability. (Ref. § 4-09-09.00)

C.

Criminal conduct
Reprinted 7/14/98

Conduct, which if proven, would be criminal or a violation of law, regardless of
charges being filed or not.
D.

Dishonesty

E.

Traffic offenses

F.

Fighting/threats/physical confrontations

G.

Insubordination/disrespect (Ref § 3-01-04.01)

H.

Mishandling of property

I.

Sexual misconduct

J.

Substance abuse (Ref § 3-03-06.00)

K.

Verbal tantrums/obscene language

Changed 7/98

L.

Inappropriate or abuse of City equipment or supplies

Added 7/98

M.

Truthfulness
The integrity of the police service is based on truthfulness. No employee shall
knowingly or willfully depart from the whole truth in giving testimony, or in
rendering an official report, or in giving any official statement about any incident that
relates to the employee's employment or position.

3-01-07,03 EMPLOYEE RESPONSIBILITIES
changed 7/98

Any employee who is under investigation, arrested, charged or cited for, or pleads guilty
to any criminal charge in any jurisdiction, will notify their Division/Unit Commander or
superior officer immediately. This policy does not apply to traffic citations EXCEPT for
charges of driving under the influence, reckless driving, and hit and run.
Any officer who has their driver license suspended or revoked, will notify their
Division/Unit Commander or superior officer immediately.

Benrinted 7/14/98

3-11-00.00 DISCIPLINARY ACTION - REVIEW AND APPEAL
3-11-01.00 Discipline
Discipline is intended to foster voluntary compliance with policies, regulations and
proper conduct. Supervisors at all levels should encourage proper conduct through
feedback, praise and other forms of recognition for a job well done, and awards for
exemplary performance in the line of duty. Inappropriate conduct should be
discouraged or changed by corrective or disciplinary actions. This policy pertains to
500 series employees.
3-11-01.01

Disciplinary Action 500 Series Employees
When positive corrective actions fail, it may be necessary to impose sanctions to
reinforce the Department's intent to improve the employee's performance or
behavior.
Employees of this Department are subject to disciplinary action for violations of:
A.

the Salt Lake City Police Department Policy Manual;

B.

the Salt Lake City Corporation Policy Manual (Maintained through individual
divisions);

C.

Civil Service Commission Rules and Regulations;

D.

Federal, State and local laws and regulations;

E.

a universal standard of behavior that the employee is presumed to know(e.g.,
conduct that is wrong in and of itself).

3-11-02.00 ADMINISTRATION OF CORRECTIVE AND DISCIPLINARY ACTION
Employees are subject to corrective and disciplinary action within their divisions,
and to disciplinary action at the Department level. Disciplinary action shall conform
with statutory or any other legal requirements.
The role of thefirst-linesupervisor is crucial. The immediate supervisor has the best
opportunity to observe the conduct and appearance of employees and to detect when
corrective or disciplinary actions are warranted.
A.

Positive corrective action should be considered before the imposition of
sanctions. The following factors should be considered when determining the
degree of disciplinary action needed:

1.

Nature of the violation and the circumstances in which it occurred.

2.

Impact the behavior has on the Department.

3.

Mitigating circumstances.

4.

Length of service and previous work record.

5.

Consistency of discipline.

6.

Extent to which disciplinary action may play a rehabilitative role, and its
effect on the employee, the Department, and its operations.

7.

Attitude and conduct of the employee throughout the investigation and
personal interviews.

8.

Adequacy of Department training needs or practices and Department
Policies and procedures.

3-11-02.01 Predisciplinary Hearing
Employees will be provided with a notice of the charges, a statement of the grounds
for charges, and evidence relied upon and given a reasonable amount of time to
prepare to respond to the allegations in a predisciplinary hearing which will be held
before any recommendation of disciplinary sanctions.
3-11-03.00 TRAINING
A lack of knowledge, abilities, skills, or training, once recognized, should be
resolved by the employee's immediate supervisor when possible. Training will be
scheduled and provided as needed.
3-11-04.00

FITNESS FOR DUTY
Fitness for duty evaluations may be required as part of the investigative process.
Evaluations are used to decide if employees are able physically, mentally, or emotionally
to perform their assigned duties.
A.

Fitness for duty evaluations may be required at the discretion of the Chief.
Examples of when fitness for duty evaluations may be required are:
1.

When there is a serious example of misconduct; e.g., excessive force.

2.

When there is chronic or repetitive misconduct or a pattern of similar
complaints.

and free u p as many units as possible considering the need for assignment coverage
at the scene.
4-08-20.06

RESTRICTIONS ON VEHICLES AND PERSONNEL

changed 2//98

A.

Restrictions on Vehicles Involved
Only the unit initiating the pursuit and any assigned or acknowledged secondary unit will
pursue the suspect vehicle. N O M O R E T H A N T W O U N I T S will be involved
U N L E S S A S S I G N E D by the Sergeant or Watch Commander.
Other units close t o the pursuit should attempt t o position themselves at strategic
points t o assist the pursuing unit(s). U n d e r n o circumstances will units parallel the
pursuit. Supporting units will operate within the traffic code.

Changed 27/98

B.
changed 2//98

Motorcycles or Unmarked Cars
W h e n a pursuit is initiated by a motorcycle or an unmarked unit, the motorcycle o r
unmarked unit shall abandon the pursuit w h e n a marked patrol unit is in position t o
assume the pursuit.
T h e motorcycle or unmarked unit shall remain available in icspond tn itic \t t ML1 io
assist as needed.

C.

Restrictions on Officer's At;lions:
1.

changes

Vehicle Intervention
THIS POLICY DOES NOT PERMIT THE USE OF A POLICE VEHICLE
TO FORCE ANOTHER VEHICLE OFF THE ROAD OR BLOCK U S
PATH. CITIZEN VEHICLES OR OTHER OBJECTS WILL NOT BE
USED TO BARRICADE A ROAD, Police vehicles may block the path of a
stationary vehicle.

2

Useofhrcurms
Discharging a firearm at a moving vehicle or from a moving vehicle is
prohibited. (Ref. § 3-06-05.02)

i

One-wav Roads .iiurl inccwavs
Pursuing a vehicle the wrong way on a one-way road is extremely dangerous
and may end in tragedy. Freeway traffic and speeds enhance that danger.

Recruit 2A7/98

ADDENDUM D

LONI F. DeLAND (0862)
MICHAEL R. SIKORA (6986) ,
Lawyers for Defendant
43 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 364-1333
THIRD JUDICIAL DISTRICT, MURRAY DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,
Plaintiff,

:
:

DEFENDANT'S MOTION TO
RECONSIDER MOTION
TO DISMISS

vs.

:

ROBERT L. JOSEPH,

:

Case No. 991200423

:

Judge Michael K. Burton

Defendant.

MOTION
Defendant Robert L. Joseph filed his Motion to Dismiss on October 8, 1999. Oral
argument was heard thereon by the Honorable Michael K. Burton on November 2, 1999.
Said motion was denied. Defendant herein, through his lawyers, Loni F. DeLand and
Michael R. Sikora, requests the Court to reconsider based upon the law as well as lay and
expert witness testimony which will be presented to the Court, if necessary, by pretrial
evidentiary hearing. Primarily, this motion is based upon defenses available to a peace
officer defendant pursuant to § 76-2-404(1) (b)(c) justifying the use of deadly force.

00

DATED:

November $3, 1999.

Loni F. DeLand
Michael R. Sikora
Lawyers for Defendant

CERTIFICATE OF SERVICE
I certify that I mailed a copy of the foregoing Motion to Reconsider via U.S. mail,
postage prepaid, on the P 3 day of November, 1999 to:
Ernie Jones
Deputy District Attorney
231 East 400 South, Suite 300
Salt Lake City, Utah 84111

2
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ERNIE JONES
Assistant Salt Lake District Attorney
231 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 363-7900

THIRD JUDICIAL DISTRICT, MURRAY DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH

STATE OF UTAH,
Plaintiff,

:
:

STATE'S RESPONSE TO
DEFENDANTS MOTION TO
RECONSIDER

vs.

:

ROBERT L. JOSEPH,

:

Case No. 991200423

:

Judge Michael K. Burton

Defendant.

The State of Utah, through Assistant Salt Lake District Attorney Ernie Jones, upon
further review of the evidence adduced at the preliminary hearing herein, as well as
evidence based upon expert reconstruction of the underlying incident herein and upon
further review of the peace officer use of deadly force statute, i.e. § 76-2-404(1) (b)(c),
does hereby submit that defendant's Motion to Dismiss is well taken, believes the same is
in the interests of justice, is well-founded in the insufficiency of the state's evidence to
convict and does therefore not object to the court dismissing the charge against
defendant with prejudice.

u u

LONI F. DeLAND (0862)
MICHAEL R. SIKORA (6986)
Lawyers for Defendant
43 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 364-1333
THIRD JUDICIAL DISTRICT, MURRAY DEPARTMENT
SALT LAKE COUNTY, STATE OF UTAH
STATE OF UTAH,

:
ORDER OF DISMISSAL

Plaintiff,

:

vs.

:

ROBERT L. JOSEPH,

:

Case No. 991200423

:

Judge Michael K. Burton

Defendant.

Based upon defendant's Motion to Reconsider Motion to Dismiss filed November
23, 1999 and the State's response thereto wherein the State acquiesces to the
reconsideration of I Jefendanfs Motion to Dismiss and agrees that the Court should grant
said motion die court does hereby
ORDER, ADJUDGE AND Dhe.REE that the Information charging defendant Robert
L. Joseph with aggravated assault, a second degree felony, is hereby dismissed with
prejudice.

DATED:

November # .

1999.
BY THE COURT:

^4cuU^4\
Judge Michael K. Burton
Third District Court

CERTIFICATE OF SERVICE
I certify that a true and correct copy of the above and foregoing Order of
Dismissal was mailed via U.S. mail, postage prepaid,^P£i the ^ 3 day of November, 1999
to:
^
£AZ/h^r^J,
Ernie Jones
Deputy Salt Lake District Attorney
231 East 400 South
Salt Lake City, Utah 84111
Loni F. DeLand
Michael R. Sikora
43 East 400 South
Salt Lake City, Utah 84111
Lawyers for Defendant

State v. Robert L. Joseph
Order of Dismissal

OFFICE OF

DISTRICT ATTORNEY
FOR SALT LAKE COUNTY

DAVID E. YOCOM
DISTRICT ATTORNEY

JUSTICE DIVISION

JERRY G. CAMPBELL

Main Office

CHIEF DEPUTY

RICHARD S. SHEPHERD
^vision Director

MEMORANDUM
TO:

DAVID E. YOCOM

FROM:

ERNIE W. JONES

DATE:
RE:

PRESS RELEASE OFFICER ROBERT JOSEPH

The Salt Lake District Attorney has concluded that Salt Lake City Police Officer Robert
Joseph may have been legally justified in firing 11 shots from his pistol at Wesley Scott. Based
on the review of the evidence the District Attorney will move to dismiss Aggravated Assault
charges currently pending against Officer Joseph. There is not sufficient evidence to prove
beyond a reasonable doubt that Officer Joseph is guilty of Aggravated Assault.
Under the provisions of 76-2-402 UCA a peace officer is justified in using deadly force
when:
1) The officer reasonably believes that the use of deadly force is necessary to prevent
death or serious bodily injury to the officer or another person or
2) Effecting an arrest, where the officer reasonably believes that deadly force is necessary
to prevent an escape.
The evidence shows that Wesley Scott put his vehicle in reverse and almost backed over
Officer Joseph. The officer believed his life was in danger while hanging on to the car after
being scouped by Mr. Scott. Wesley Scon told officers at the hospital that he hoped the officer
was ok and that he did not mean to hurt the officer. Wesley Scott attempted to flee after the
officer directed him to stop the vehicle. Mr. Scott fled from the scene because there was an out
standing warrant for his arrest on drug charges.

231 EAST 400 SOUTH

SALT LAKE CITY. UTAH 84111

TELEPHONE (801) 363-7900

FAX (801) 366-7891

Tests completed by the State Crime Lab show the angle of the shotsfiredinto Mr. Scotts
vehicle was from "low to high/* This analysis suggests that shots were fired while the officer
was on the ground and in danger of being run over by the vehicle. While the injuries to Wesley
Scott were serious it appears that Mr. Scott created the situation which caused these injuries
Officer Joseph was just justified in shooting Wesley Su>1l localise of tbt lineal of being
run over or injured by Mr. Scott's vehicle.
Also Officer Joseph was justified in using deadly force to effect the arrest and prevent the
escape of Mr. Scott after the assault was committed.
The State believes there is insufficient evidence to suggest the officer acted in a criminal manner.
Self defense was a valid claim in this case.
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Cleared officer blasts department
ByGibTwyman
Deseret News staff writer

No sooner did cleared officer
Rob Joseph bounce off the ropes
from excessive-force charges than
he came out swinging Wednesday
against Salt Lake Police Department superiors.
"I can only say that the police
administration misled the public,
misled the courts, tampered with
evidence, tampered with witnesses
and obstructed justice," Joseph, 38,
said in an emotional press conference Wednesday at the offices of
defense attorney Loni F. DeLand.
"Today I publicly call for an FBI
investigation and for the attorney
general to look into the way this
case was handled," said Joseph, a
two-year Salt Lake police officer,
relieved of his duties after firing 11
shots and injuring a fleeing Westley Scott, 21, Holladay, after a traffic stop March 26 near 2300 S. 700
East.
Third District Judge Michael K
Burton granted a defense motion
Tuesday to dismiss charges of aggravated assault, a second-degree
felony, against Joseph.
It was the second high-profile
court case this week exonerating
an officer accused of using excessive force. On Monday Salt Lake
officer Lane Heaps was acquitted
by a jury of misdemeanor assault
in connection with another traffic
stop.

Salt Lake Police Chief Ruben
Ortega issued a statement
staunchly denying mishandling in
either case.
"The factors that led to their termination have not changed,"
Ortega said. "Theirfiringswere
appropriate in the interest of public safety and in the preservation of
the integrity of the police department.
"In the interest of fairness, no
further comments should be made
concerning these cases since their
terminations have been appealed,
and we intend to defend the terminations at the time of the Civil Service (Commission) hearings. The
filings of criminal charges against
Rob Joseph and Lane Heaps were
at the sole discretion of the Salt
Lake District Attorney's Office."
Deputy district attorney Ernie
Jones said there wasn't enough evidence to demonstrate Joseph violated the Utah Criminal Code's
deadly force statute.
The statute states an officer can
use deadly force if he fears being
killed, incurring bodily harm or to
prevent a suspect from fleeing.
"After the crime lab'sfindingsit
became obvious the use of deadly
force was justified," Jones said.
"But I take issue with any notion of
blaming law enforcement for these
charges.
"The police took three weeks to
investigate the case, and I think

they did a good job. Even if you
think the investigation was sloppy
or bad, to say there was some kind
of a conspiracy is just wrong."
DeLand said the information
investigators gathered in the case
was "erroneous and incompetent"
"They got stuck with it and realized it wasn't going to fly," DeLand
said.
"This investigation also was
biased from the start. With the rash
of officer-involved shootings, they
decided they needed a sacrificial
lamb," DeLand said.
There were two key questions in
the case. One, whether Joseph
fired from the ground after Scott
gunned his car in reverse, trying to
shake the officer off the car. Two,
whether Joseph hopped the car
rail, clinging to the roof with his
gun hand as the driver's side door
swung at him.
"The detailed crime lab work
made it obvious he was not standing. All the lines offirewere low to
high," Jones said. "And marks
along the top of the car showed his
gun had dragged the roof of the car.
Clearly he was hanging on to prevent a threat to his life."
"I felt like I'd been in a bullfight
and lost," Joseph said. "I guess I
was in afightwith a rather large,
deadly weapon. I did what I could
to protect my life while trying to
protect the public from a drunk
and speeding driver."

In Shooting Case

in snooting
Assault Case

BY STEPHEN HUNT

• Continued from F-l

THE SALT LAKE TRIBUNE

Former Salt Lake City police officer
Robert L. Joseph is no longer facing
criminal charges for shooting 11 times
at a fleeing motorist who purportedly
tried to run over him during an April
traffic stop.
Acting on a joint motion from the defense and prosecution, 3rd District
Judge Michael Burton dismissed the
single count of second-degree felony aggravated assault on Tuesday.
Prosecutor Ernest Jones said
Wednesday that based on reconstructions of the incident, "this just doesn't fit
with what we originally thought had
happened."
Defense attorney Loni DeLand said
the Salt Lake City Police Department
"needed to find themselves a sacrificial
lamb" because of a rash of officerinvolved shootings this year.
"They handed the District Attorney's
See OFFICER, Page F-2

Office a case full of holes," DfeLand
said. "The D.A. fairly realized
that."
The dismissal marks the second time this week a former Salt
Lake City officer has been cleared
of using excessive force. On Monday, a jury acquitted Lane Heaps
of misdemeanor assault for
punching a handcuffed motorist
who had kicked him.
- Both Heaps and Joseph were
fired. Both say they will seek to
regain their jobs through a civil
service appeal.
But Police Chief Ruben Ortega
— who will be leaving in January
with outgoing Mayor Deedee Corradini — defended the firings. He
said factors in the officers' terminations have not changed, despite
the court actions.
"Their firings were appropriate in the interest of public safety
and in the preservation of the integrity of the police department,"
Ortega insisted.
The incident involving Joseph
occurred March 26 when the offduty officer watched as 22-yearold Westley Scott sped past him on
700 East near 900 South. Joseph
stopped Scott at 700 East and 2300
South and drew his gun because
the man's arms were flailing
wildly, he said.
When Scott refused to roll
down his car window, Joseph
opened the door and stepped in
close.
Scott — who later admitted he
tried to flee because of outstanding drug warrants — put the car in
reverse and accelerated. To avoid
being run over, Joseph grabbed
the open door, put his gun hand on

using laser itruiuiuiugy, nic uc-

fense showed Joseph had fired two
or three shots while "riding" the
suspect's car, and fired the other
shots as he was falling to the
ground and rising to a crouched
position.
One bullet hit Scott's left cheek,
a second struck his left foot. Scott
led other officers on a chase that
reached speeds of 90 mph before
he was stopped. A blood test
showed his alcohol level was three
times Utah's legal limit of 0.08.
Joseph initially recalled that he
fired all 11 shots while on the car;
When police homicide investigators discovered that was untrue,
they decided Joseph was lying.
The case against Joseph gained
further momentum when a lieutenant erroneously reported that
Joseph claimed he was "dragged"
150 feet by the car. Police were also
suspicious because there were no
rips in Joseph's clothing.
DeLand, however, claims two
officers reported seeing debris on
Joseph's back. And Joseph claims
there were "burn marks" on his
polyester shirt matching marks
on Scott's car. Police, however,
lost the shirt, he said.
DeLand said the worst example
of police ineptitude was in failing
tofinda spent slug in the suspect's
car, which the officer had fired
from above, bending the car's
clutch pedal. The defense team
found the slug on the car's
floorboard.
"Maybe they didn't like my accent," said Joseph of the police investigation. He is an Australian
native and naturalized U.S. citizen who has been in this country
10 years.
Joseph's wife, Rochelle — the
reigning Mrs. Utah at the time of
the shooting — said: "The damage is already done to my family
and to my husband's reputation.
We haven't ever been able to deal
with the fact that this guy tried to
lrill DnK »
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(801)965-4595

(801) 965-4619 FAX

Robert L. Joseph
1156 East Lost Eden Dr.
Sandy, Utah 84094

November 1, 2000

Dear Mr. Joseph:
Peace Officer Standards and Training has concluded it's investigation surrounding the
shooting incident involving you on March 26, 1999.
After carefully reviewing the facts surrounding this case, POST finds no cause to take
action against your peace officer certification. POST'S decision is based upon:
•

The Salt Lake District Attorney's Office dismissed all criminal charges, because they
believed there was insufficient evidence for a criminal prosecution, and that self defense
was a valid claim.

•

The evidence shows that you did not act outside the provisions of 76-2-402 UCA.

•

You were reinstated with no action taken against you by the Salt Lake City Police
Department.

This concludes POST's involvement in this case. POST wishes you the best of luck in
your future endeavors. Should you have any questions concerning this action please contact
Certification Supervisor Kevin Nitzel at 965-4997.

Sincerely,

Kevin Nitzel
Certification Supervisor

cc:

file
Administration

Capt. Steve DeMille
Deputy Director, POST
Basic Training

In-Service Training

Police Corps
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Q

And you know, in Utah, we call that driving

under the influence?
A

Correct.

Q

You know that's a crime?

A

Yes.

Q

Did you know at the time you—you fled the

scene or• has anyone told you later, that fleeing from an
officer after receiving a visual signal to stop is a
felony?
A

Correct.

Q

You knew that at the time, didn't you?

A

Yes.

Q

But you made up your mind before the officer

ever got: out of the car that you were going to find a way
to take off?
A

No.

Q

When did you make up your mind to do that?

A

When the officer pulled in front of me, with

his gun drawn.
Q

Okay.

A

At that point.

Q

So it when you saw the gun, you decided?

A

Correct.

Q

So, you decided that once you realized you were

in danger because of this gun being pulled, that would be
16

'"J

car?
A

Yes.

Q

And I take it that would be on the driver's

A

Yes.

Q

What happens as he opens the door?

A

He opens the door and I'm going in reverse.

side?

It

happened at almost the exact same time that I was going
in reverse and he opened up the door.

And he jumped up

and put one arm on the door and the other arm on the car
and put his foot in the door well.
Q

So, you've got it in reverse.

Do you know

about how fast you're traveling as you're backing up?
A

I floored it, so I don't—maybe 20 miles an

hour at the most.
Q

Okay.

When you say you floored it, did you

floor it initially or is it after he opens the door that
that happens?
A

Right at the time.

When I floored it, he

opened up the door.
Q

And you say you were just trying to—to get

away from him?
A

Yes.

Q

All right.

the—on the car?

Then you say he—he jumped up on

in/?

V*
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off the way you did was a felony under Utah law?
A

Correct.

Q

And conceivably backing up into a—into an

individual, whether it's an officer or someone else, in
the manner that you've described at about 20 miles an
hour; has anyone told you that could be considered
aggravated assault, a felony?
A

No,

Nobody's told me that.

If—I don't

understand the question.
Q

No one's told you that your actions involving

Officer Joseph on that night could be construed a s —
A

Oh.

Correct, yes.

Q

— a s a felony assault; right?

A

Correct.

Q

Okay.

On the—on the early morning after this

occurred or I guess the very same morning that it
occurred, you went to the hospital.

And after you left

the hospital, you were taken to jail and booked; weren't
you?
A

Correct.

Q

What were you booked for, do you know?

A

Aggravated assault.

All the charges, I don't

recall all of them but there were—
Q

A number of charges?

A

Yes.

32
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LA. CASE 99-002S
SGT. MARK ASKERLUND TELEPHONE INTERVIEW WITH WESTLEY SCOTT
DATE: 4/15/99
TIME:

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21

WS: No, he didn't touch me at all. Well, until when he came up, I thought he hit me.
When he got, when I stopped the car, he either fell off the car, cause I stopped
pretty fast.
MA: Uhhuh.
WS: And he either got off the car or jumped off the car, I don't know how he got off, but,
and then I thought when he was on the side of me 'cause I . . I was trying to put it
in forward to go forward...
MA: Uhhuh.
WS: When he was off the car. Originally I just wanted to drive around his vehicle when
he was in front of me.
MA: Uh huh. And your intention was just to go home?
WS. Yeah, I just wanted to get away. And when he started hittin' me, I.. I'm like I'm not
stickin' around for him to kill me. I'm out'a here.
MA: Well, did he hit you, or did he shoot you?

22

23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43

WS: Well, see that's ... well, see it's so., its kind of dazzy. I don't, when he .. when he
was on the side of me, I . . it felt like he hit me.
MA: Okay.
WS: But., uh... uh... that was the gunshot. I mean, I know now that he shot me.
MA: Okay.
WS: But at that point in time, I thought he hit me.
MA: And this is after the vehicle had stopped going backwards and you just...
WS. Yeah.
MA: Preparing to go forwards.
WS. Yes.
MA: Can you feel something hit you in the face? And you think it's...?

000085

AND AT THAT POINT I HAD WARRANTS OUT FOR MY ARREST FOR
CONSUMPTION FOR ILLEGAL, A HIT OF ACID, HA, HAOKAY.
IT WAS LIKE A LONG TIME AGO. I NEVER PAID OFF IT. AND UH GOIN
DOWN THE STREET AND TURNED ON HIS LIGHTS, PULL OVER. ACTUALLY
I DIDN'T PULL OVER FOR LIKE MAYBE 30 SECONDS, I JUST KEPT GOIN
CUZ I'S JUST PUMPIN HA. SO I JUST OVER AND HE PULLED OUT IN
FRONT OF ME LIKE HE STEERS 21ST PULLED OUT LIKE THIS, LIKE 45
DEGREE ANGLE.
K-.
GOT OUT OF HIS CAR WITH HIS ARMS DRAWN PULLED OUT AT THE
WINDSHIELD AT ME AND AT THAT POINT, I'M LIKE NO, I'M NOT GOING
TO JAIL. I'M SORRY! SO I PULLED AROUND HIS CAR AND HE STEPPED
OVER IT. ANDSAY THAT AGAIN.
WHEN I WAS PULLING AROUND HIS CAR HE BACKED UP, OPENED UP MY
DOOR AND THEN HE EITHER JUMPED OR LIKE PULLED HIMSELF ON TO
IT, ON TO MY DOOR, AS I WAS TAKING OFF. AND THEN UM, HE WAS
HANGING THERE AND I STOPPED. AND IT WAS EITHER VICE-VERSA,
REVERSE OR FORWARD WHEN IT STARTED, I THINK. REVERSE. SO I
COULD GET AWAY FROM THE VEHICLE THAT WAS PARKED IN FRONT OF
ME, HIS COP CAR. SO I PUT IT IN REVERSE AND THAT'S WHEN HE
OPENED THE DOOR AND JUMPED ON IT. I WENT STRAIGHT, STOPPED,
PUT IT IN REVERSE, KEPT GOIN AND THE GLASS BROKE. I THOUGHT
IT WAS THE GLASS. THE GLASS BROKE AND I KEPT GOIN AND ALL THIS
BLOOD JUST POURED DOWN ME AND I KEPT GOIN DOWN 7TH, TURNED
WENT DOWN A COUPLE OF BACK STREETS AND KEPT GOIN TO LIKE, WAS
IT 215 I DON'T KNOW. THERE WAS A COP THAT PULLED BEHIND ME
WHEN ON 215 CAME AROUND TO I DON'T KNOW EXACTLY HOW MANY THERE
WAS ANYWAY CAME BACK AROUND HAD LIKE 5, 6 COPS. I DON'T KNOW
HOW MANY THERE WERE FOLLOWING ME DOWN THE STREET PULLED IN MY
HOUSE NEXT THING YOU KNOW, PUT HANDS IN THE AIR AND WENT DOWN,
GOT A KNEE TO THE BACK OF MY HEAD, I DIDN'T FEEL TOO GOOD BUT,
I GUESS THAT'S WHAT I GET HA, HA. I DIDN'T MEAN TO HURT THE
OFFICER. JUST I WANTED, I CAN'T FIGURE OUT WHY HE WOULD
ACTUALLY JUMP ON MY CAR WHEN I WAS JUST TRYING TO GET AWAY
FROM HIM, AND TO USE DEADLY FORCE AS IN IF ANY POLICE OFFICER
DRAWS HIS GUN HAS THE INTENT TO USE DEADLY FORCE, CORRECT?
IF, IF HE'S IN DANGER. BUT HE WAS HANGING ON MY CAR. I
STOPPED, HE GOT OFF OR MAYBE HE LIKE FELL OFF. SORRY, HA, HA
CUZ I FLOORED IT, AND THEN NEXT THING (UNINTELL) STILL ON THE
CAR WHEN THE SHOTS WERE FIRED. I'M LIKE I DON'T UNDERSTAND WHY
HE JUMPED OFF THE CAR, ON THE CAR. HE OPENS THE CAR DOOR AS I
WAS GOING AND THEN JUMPED ON THE CAR AND THEN SHOT AT ME.
2.

1

You obviously weren't keeping time with a

2

stop—

3

A

Correct.

4

Q

— o r a stop watch?

5
6

And you estimated that the highest speed you
achieved was 20 miles per hour, at most?

7

A

At most.

8

Q

And you stopped, not because you—well, tell me

9
10
11

again, you stopped because suddenly you felt blood all
over; is that right?
A

No.

I stopped because I saw the officer on the

12

door.

13

seconds, I stopped the car.

14
15
16
17
18
19

As soon as I saw the officer, it was two to three

Q

All right.

So you gave him a ride for two or

three seconds and then you stopped.
A

As soon as—as soon as I noticed that he was on

my car, I stopped the vehicle.
Q

And you stopped it by slamming on your brakes

pretty hard, didn't you?

20

A

Correct.

21

Q

And you knew that was likely to throw him off

22

the vehicle, to aid your escape, didn't you?

23

A

To aid my escape?

I wasn't—correct.

24

Q

It's true, isn't it?

25

A

Correct.

40
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Q

All right.

Knowing you meant to dump him off

the car, did you ever consider that that action could
have caused him serious bodily injury?
A

Yes.

Q

But you chose to do it anyway?

A

Yes.

Q

And then you chose to flee?

A

Yes.

Q

And when you—when you took off, you didn't

know whether he was injured or not, did you?
A

No.

Q

And you—did you consider in fact that you

could have run over him when you dumped him?
A

Possible.

Q

Okay.

A

Yes.

Q

You were scared about the warrants?

A

Yes.

But you—but you did it anyway?

MR. DeLAND:

May I have a moment,

your Honor?
THE COURT: Yes.
MR. DeLAND:

Oh.

Okay.

Apparently I

asked you a question that didn't get on the record, you
just shook your head and Mr. Jones and the Court could
correct me if I'm wrong.
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SALT LAKE COUNTY SHERIFF'S OFFICE
• INITIAL REPORT
| FOLLOW-UP

OFFENSE CODE:

Method:

Offense Oaseificattanjfc Type of Offense:
{ 1 PERSON
[ j j j SOCIETY

•

PROPERTY

Q

OTHER

Motor Vehicle

I

99-37381

Date of Occurrence:
MM

J Failure To Respond

C A S E NUMBER:

DO

03 | 26 1 99

0105 Hrs.
Phone Number

Name of Business, School, Organization:

Address of Occurrence:

Time of Occurrence:

YY

4500 South 2300 East
Comp:

Victim:

X

First Name:

Last Name:

Middle Name:

D.O.B./Aoe:

Race:

Se

Salt Lake County Sheriffs Deputies!

Address:

City:

State:

Zip Code:

4600 South 2300 East (East Patrol)

Salt Lake County

Utah

84123

Home Phone:

Business Phone:

272 5225

Evidence Collection: Preliminary Hearing Transcription and Sheriffs Dispatch Transcription
Following a shooting incident in Salt Lake City, Sheriffs Deputies, in the unincorporated portion of Salt Lake
County attempted to stop a suspect vehicke reported to be fleeing a crime scene where shots had been fired. Deput>|
Sheriff Romero, P94 (car A68), operating a marked police car signaled with both emergency lights and siren, for th[
driver to stop. The driver failed to respond to the Deputy Sheriffs signals to stop. The suspect ran two red traffic
signals in his attempt to flee from Deputy Romero. The first light was at 4500 South and Highland Drive. The
second traffic light was at Highland Drive and Murray-Holladay Road. Salt Lake Sheriff Dispatch tapes indicate th^
speeds were up to 60 MPH. Deputy Studstrup's report indicates that the suspect vehicle attempted to ram the Salt
Lake City Police vehicles when Sheriffs Deputies and City Police tried to 'box in' the suspect. Deputy Stocking,
90A, observed the pursuit and attempted to deploy spikes to stop the suspect. Deputy Jepson,E52, also attempted to|
deploy spikes but neither Deputy was sucessful.
At a preliminary hearing, held July 7th 1999, the suspect driver, Westley Scott, 041777, testified to the following.
Page 5, Line 16 Question, What were you trying to do? "Try to put it in reverse and get around him, drive home,
escape, run, run away/'
Page 9 JLine 7 Question

then what did you do? "I just kept driving as fast as I could/'

PagelO, Line 2 Question ...why did you leave
Page 15, Line 14 Question

?" I had warrants out for my arrest. I didn't want to go to jail."

But were you drunk? "Yes"

Page 33 Line 24 The suspect testified that no promises were made with respect to the charges against him.
Page 42 Line 11 The suspect testified that his gunshot injury was not the reason that he fled.

ADDENDUM F

Case Disposition / Officer Involved Shooting
re: IA c a s e . f l ^ H B B P

I have reviewed the information provided in the listed IA file
concerning the incident where you used deadly force during the
apprehension of ftgg/g/gggggg/gg/gmby
firing your handgun.
I have ruled that your use of deadly force on the incident i$ "INPOLICY". I'd like to add that I feel that you handled this
situation in a very professional manner including the incident
itself and the subsequent investigations by the Department and the
Salt Lake District Attorney's Office.
This is the final disposition and the matter will be closed. If
you have any questions about this investigation or need further
information please feel free to contact me.

Captain Roger L. Winkler
Commander / Special Investigations Division

cc: IA file
div file
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P-ER R. ELLETT. CHIEF DEPUTY

December 16, 1998
0FP

!CX

Chief Ruben Ortega
Salt Lake City Police Department
315 East 200 South
Salt Lake City, Utah 84111
Re:

Officer Involved Shootin?

Dear Chief Ortega:
I have reviewed the reports filed in connection with an incident which occurred
1998r at J B B — ^ ^ Salt Lake City, Utah, wherein]
fired his service weapon wounding j
Any incident wherein the use of deadly force involves peace officers requires that
this office review the facts and circumstances to determine if there is justification to
exclude criminal responsibility for such conduct.
Section 76-2-404© Utah Code Annotated, 1953 as amended, provides that a
peace officer is justified in using deadly force when,
"the officer reasonably believes that the use of deadly force is
necessary to prevent death or serious bodily injury to the
officer or another person."
I personally inspected the scene of this incident, together with investigators from
this office who were present and conducted an investigation. I have reviewed their
reports and the reports submitted by your agency.
From the information available the facts appear to be as follows:
W i t n e s s J H H H H P s t a t e d he was returning home from his office withhis
small son in his vehicle. He was stopped at the red light for northbound traffic a t f ^ P t
Hid
flMH^^B
^ • • B stated that the small pickup truck in front of him
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SALT LAKE CITY, UTAH 84111

(801)363-7900

FAX (801) 531-4110

UU I
•tarred to ram the car in front of it and then backed up and made contact with his car. He
stated that the pickup then left the area heading eastbound ontfKKKKtK9
from^BB
MBBB ^ H ^ t a t e d he thought he would follow the pickup truck and try to obtain a
license plate number and then phone the police using his cellular phone.
stated that the truck headed up
reckless manner. He followed the truck up
and then stopped thinking the gate at the entrance to
the truck would have to come back dow

fromj
in a
o approximately
would be locked and
ast him.

Stated that as he was waiting for the truck to return, an officer arrived
wearing plain clothes and asked if there was a problem with the small pickup truck. He
then related to the officer what he had observed.
[stated that he head just completed his normal shift as a i H B j
working a shift from noon until 2000 hours o n J B H B B H l i 9 9 8 .
• ( B B s a s s i g n m e n t allows him to wear plain clothes, which he was wearing on this
date, ^ p m p t a t e d that he was on his way home, drivingjhis assigned Salt Lake City
Police vehicle, which is a green Ford Taurus, Shop Car No^
1

stated that at approximately 2100 hours, he was stopped at a red light in
the northbound turning lane at1
He stated that his attention
was drawn to the right of him by the sound of a small pickup truck ramming the car in
front of it and then the car in back of it. ^ H H f c t a t e d that the truck then drove eastbound

Stated that he thought he had just observed a hit and run accident and so he
followed the small pickup truck as it went up
flUHHfl^
northbound f r o m B ^ d
( B f l V I He stated that at approximately f p B B B B ^ B B P p B B B B l he contacted the
witness 0 H H | w h o informed him of what he had observed. flBHfl^ated that he got on
his police radio and contacted dispatch of his location and asked for a back-up unit.
stated that he then continued northbound u ^ J ^ P H H H ^ a n d stated that
as he approached the gate to t h e ^ ^ ^ ^ ^ H ^ r e a , he observed the small pickup truck
on the other side of the gate coming towards him southbound o g ^ H H H H V He stated
that the gate was opened and he drove through the gate, activating his emergency
equipment, which was rear and front (red/blues) deck lights and wig-wag lights on his
front headlights.
stated that he angled his vehicle in the street to prevent the truck from
passing, andlhe truck then rammed his vehicle in the front. He stated that he started to
exit his vehicle, giving commands to the driver of the truck to stop, and the truck struck
his vehicle again.
stated that he was behind his driver's side door and had his weapon drawn
and the'truckTontinued to push into his vehicle. He stated that he started to back-up for

387
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better coverand safety, feeling thai the truck could run over him if it slipped off the front
of his car. J H H V ^ t e d that as he backed up, the truck was revving its engine and the
driver had a crazy abnormal look. He stated that he continued to give verbal commands
to the driver of the truck to stop.
istated that he then fired a standard response of two rounds at the truck as it
started to back-up. He stated that at this point, after the truck had backed up, it came to a
Jstated he took cover by a large tree and waited for back-up officers to
stop.
arrive. He stated that several officers arrived and they approached the truck and the
subject was taken into c u s t o d y . ^ l H B ^ ^ ^ ^ that ^ w a s determined that the victim had
been shot and medical assistance was called for.
In reviewing this matter, the aspect of the reasonableness of the use of deadly
force must be judged from the perspective of a reasonable officer on the scene and not the
20/20 hindsight vision of this author.
Although the suspect
vehicle he was driving, it appears that
at the time he fired his weapon.

did not use any weapon, other than the
was in immediate personal danger

The fact that the suspect refused to stop when commanded to do so and either
tried to injure the officer or escape was conduct wherein a reasonable officer in the same
circumstances could believe that the suspect presented a very significant threat of serious
bodily injury or death to the officer involved and to the public, since a motor vehicle used
in the manner of these circumstances can be a deadly weapon.
Accordingly. I am of the opinion th2ij/BJ//////Jacled
reasonably and that the
use of deadly force in this matter was justified. Therefore, this office determines that no
criminal conduct by ( H H f l f l H p s present and declines prosecution.
As is the policy of this office, you are at liberty to make the conclusion and/or
contents of this letter available to the press and media at your discretion.
Yours very trulv,
E. NEAL GUNNARSON
District Attorney for Salt Lake County

LLTER R.

Chief Deputy District Attorney
WRE/lh
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September 18, 1998

li, III

H J H ^ p Division
Salt LakeOty Police De
Department

This letter is jn reference to LA. C a s e J U J ^ y t h e shooting you
were involved in on{J/K/Q 1998, a t ^ m H f
" " " I have reviewed the
reports, statements of the officers ancftvitnesses, and all other information
contained in the file, with Assistant Chief Wasden and Captain Neeley. I have
ruled that this shooting is IN POLICY. Even though our policy states that officers
will not fire at or from a moving vehicle, 1 acknowledge that your life was in t
danger and there was immediate risk to the public due to the actions of the
arrested person.
As we reviewed the total facts of this incident, there is concern
over the circumstances leading to the prisoner taking control of your police
vehicle. It is critical that you learn from this incident the dangers of placing a
prisoner in a position to take control of a police vehicle. Policy requires us to
insure the safety of our prisoners. In this incident, safety could have been
provided by removing the keys from the vehicle, having another officer watch the
prisoner while you concluded your investigation, or placing the prisoner in the
rear seat of a caged car. We view this as a training issue satisfied by this letter
and talking with Captain Neeley.
Thank you for your efforts that keep our city safe. Your initiative in
fighting the drug problems make a difference to the entire city. Continue in your
dedicated service and learn from this incident.
Sinrerely,

RUBEN B. ORTFGA,
Chief of Police

394
3ISrAST2QQ

SOUTH

3 A I T L A K E CITY, U T A H

84111

'WW C
OFFICE OF
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E. NEAL GUNNARSON
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WALTER R. ELLETT, CHIEF DEPUTY

June 6, 1998
Chief Ruben Ortega
Salt Lake City Police Department
315 East 200 South
Salt Lake City, Utah 84111
Re:

Officer Involved Shooting
"
|, 1998

Dear Chief Ortega:
I have reviewed the reports filed in connection with an incident
which occurredjpn^J^p, 1998, a t ^ B J J B U J f r , Salt Lake City,
Jtah, w h e r e i n ^ H ^ B H ^ H P ^ ^ ire ^ h*s service weapon wounding
Any incident wherein the use of deadly force involves peace officers
requires that this office review the facts and circumstances to determine if
there is justification to exclude criminal responsibility for such conduct.
Section 76-2-404(c) Utah Code Annotated, 1953 as amended,
provides that a peace officer is justified in using deadly force when,
"the officer reasonably believes that the use of deadly force is
necessary to prevent death or serious bodily injury to the
officer or another person."

397
\\ hPsSl 400 it

\\)\\\

I IA1.J f ii » LHAH.MIIJ

(H0i)363-7900

\\\

l801)

\\ llll

I did personally inspect the scene of this incident, together with
investigators from this office who were present and conducted an
investigation. I have reviewed their reports and the reports submitted by
all involved agencies.
From the information available the facts appear to be as follows:
stated he was working an afternoon shift that
beaan at I4ju nours on H[Hp 1998. He was assigned to work drug
enforcement ^ h V H H B i B i H H P 1 1 1 t n e JlBHHBP a r e a ot~ Salt
Lake City. They were in umronribut driving an unmarked Salt lake City
Police vehicle.
•drove to the area ° ^ H H f l H ^ with flHH^ He parked
west of the park and was watchin^orarugtransactions using a spotting
scope. £ H f e stated he observed a white female make a drug transaction
in the park, then walk towards a van and get into the van. The van was
parked on the north side of I
^ J E then pulled in behind the van that was stopped for a traffic
light on Q H H H f l H I ^ H V f a c m o e a s t - He engaged the grill lights
and deck lights on the unmarked police vehicle. 4 ^ B P then exited the
police vehicle and approached the van on the^ driver's side a s V B f l f c
approached on the passenger side of the van. ^ H ^ was giving the male
white driver verbal voice commands to put his hands on the steering wheel.
He stated the driver of the van complied with his commands. V H f e then
had the male exit the van and move to the rear of the van between the van
and the police vehicle where he did a terry frisk on the male for officer
safety.
^fKK} then questioned the female passenger (victim) about the drug
transaction he had observed and placed her under arrest.
^ ^ | ^
handcuffed the victim behind her back and walked her to the police vehicle.
He then placed her in the front passenger seat of the vehicle. A s f H ^ g
was walking around the front of the vehicle to get in, he observeathe
victim moving towards the driver's side of the vehicle leaning forward and

the vejiicle then started to go in reverse, westbound on
from

flHHF'

awa

Y

£ | [ B started to chase the vehicle as it was moving in reverse away
from "him. ~ He threw his Asp at the vehicle and it hit the windshield.
^ J M ) was giving voice commands for the victim to stop the vehicle. The
vehicle stopped but then it started to come forward towards ( H P and
^ H f l ^ P ^ B H stated that he feit like he was going to get run over or
injured so he fired his weapon at the vehicle when it was approximately
five feet in front of him. He continued to yell for the vehicle to stop as he
fired three shots from his service weapon. He was in front of the vehicle
and fired as he moved out of the way of the moving vehicle.
stated the vehicle then slowed down, almost to a stop.
approachedHie vehicle, placed it into park and then removed the victim
from the vehicle. When he removed the victim from the vehicle her hands
were still cuffed behind her back.
| 0 i stated he felt his safety and the safety o f p B f l p f was at risk
as the vehicle was moving forward towards them. He further stated that
when he placed the victim in the police vehicle her hands were cuffed
behind her back. He stated he did not seat belt the victim in at that time
and the vehicle was running.
The account of this incident is substantiated by
and by civilian witnesses who were in the immediate area of the
Incident and observed in detail the occurrence.
In reviewing this matter, the aspect of the reasonableness of the use
of deadly force must be judged from the perspective of a reasonable officer
on the scene and not the 20/20 hindsight vision of this author.
Facts similar to these were the basis for a civil right violation for the
use of excessive force in the case of Smith vs Freland, City of Springdale et
al 954 F2 343 (6th Cir 1992). In that case the court held that
"Where the officer has probable cause to believe that the
suspect poses a threat of serious physical harm, either to the
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officer or others, it is not constitutionally unreasonable to
prevent escape by using deadly force."
Although the suspect, B H H H ^ did not useanything other than
the vehicle she ^occupied, it does appear that both p p H ^ 1 ^ d
were in immediate personal danger at the time
tfired his weapon. The fact that the suspect refused to stop when
Commanded to do so and either tried to injure the officers or escape was
conduct wherein a reasonable officer in the same circumstances could
believe that the suspect presented a very significant threat of serious bodily
injury or death to the officers involved and to the public, since a motor
vehicle used in the manner of these circumstances can be a deadly weapon.
Accordingly, I am of the opinion t h a t ^ f e H H H H V acted
reasonably and that the use of deadly force in this matter was justified.
Therefore, this office determines that no criminal conduct by
H is present and declines prosecution.
As is the policy of this office, you are at liberty to make the
conclusion and/or contents of this letter available to the press and media at
your discretion.
Yours very truly,
E. NEAL GUNNARSON
District Attorney for Salt Lake County

M&C*

.TER R. KLLI
Chief Deputy District Attorney
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1

|

turning back to 15, you can go to 14 and

2

I

there.

3

I

stay

Can a police officer violate either of the

4

policies

5

you've identified, without committing

6

act?*

7

A.

Yes, ma'am.

Q.

And so you don't have to have a crime

8

I

9

set forth in Exhibit

committed

for an officer

1, the

policies

to violate one of

10

policies

11

A.

True.

12

Q.

Does the district

whether

14

policies ?

attorney

someone internally

tell

violates

your

15

A.

No.

16

Q.

If they did so, that would be

there purview, would
A.

Yes.

19

Q.

Now, it's been several months

20

made your determination

21

out of policy.

22

reflect or review that decision

23

again subsequent

25

I

you
own

outside

it not be?

18

24

those

or both?

13

17

a criminal

that Officer

since

you

Joseph

was

Have you had an opportunity

to January

to

that you made

3rd?

A.

Yes.

Q.

As you sit here today, what

is your

belief

331

1 I

as Chief of Police concerning

2 1
3

A.

that

decision?

I still think that it was the

correct

decision.

4

Q.

And you still feel that you had

5

substantial

evidence to indicate, to support

6

finding

7 I

use of deadly

that you found him to be out of policy

A.

Yes.

9

Q.

And out of policy with shooting

10

a moving

11

A.

Yes.

12

Q.

Thank

at or

from

vehicle?

you.

M S . STONEBROOK:

14
15

in

force?

8

13

your

Nothing

further.

EXAMINATION
BY MR.

16

Q.

READING:
Chief Connole --

I'm

sorry, Chief,

isn't

17

it true that you at one time found Officer

Joseph

18

to be within policy as far as the shooting

goes

19

and

20

is s u e s ?

21

A.

out

of

policy

as

far

as

the

stop

Well, again, there was some

and

negotiations

22

going on between his attorney and the

23

attorney.

24
25 I

M S . STONEBROOK:
coming

forward.

Objection

This testimony

those

City

on this

concerns

aspect

a matter

332

1

|

that was strictly limited

2

I

settlement.

to a matter

in

And while the rules of evidence

are

3

advisory here, I must point out that Rule

4

specifically

indicates that evidence

5

inadmissible

of a settlement negotiation

6

to prove something, in other w o r d s , that wasn't

7

true that you found him to be in policy or

8

something.

9

I have the documents
on their

11

draft settlement purposes

12

any reason, Rule 408 and I do object

13

that any discussion

14

this matter are inadmissible.

to show,

only, inadmissible

of settlement

MR. READING:

16

CHAIRMAN ROBERTSON:
(By Mr. Reading)

strenuously

sustained.

you say, Chief,

18

that if the officer was on the vehicle

and

19

shooting, it's probably okay if he was

fearing

20

his

A.

Yes.

22

Q.

Do you have any idea how fast a Glock

be shot, 11 rounds out of a Glock, rapid

24
25

1

for

life?

21

23

in

the question.

Objection

I heard

for

for

negotiations

I just asked

it

state

face real thoroughly protected draft,

15

Q.

is

here that will

10

17

408

A.

No. I mean, I know it happens

Q.

It's a pretty

fire?

rapidly.

fast weapon, isn't

it?

can

SALT LAKE CITY POLICE DEPARTMENT
Liberty Patrol Division

DATE:

May 21, 1999

TO:

Off. Robert Joseph

FROM:

Capt. S. Folsom

SUBJECT:

Review of Deadly force use, IA 99-002-S

I have reviewed the file concerning the shooting you were involved in on March 26, 1999.
I have tentatively concluded that:
You fired at least some rounds at the suspect when there was no threat to yourself or
others.
That the evidence at the scene is inconsistent with the events as you have described them.
That you fired at a moving vehicle.
As a consequence, I have determined that this shooting is out of policy. Before determining what
disciplinary action to take, I would like to meet and discuss this matter with you. I have
tentatively scheduled this "pre-disciplinary hearing" for Friday, June 4 at 1500. If this date or
time is not convenient, please let me know.
You have the right to review this file before the hearing if you desire, and may have a
representative with you, as well.

SM'WS^lftWIMilf

ROGER F. CUTLER

^S^^SSSL ?2L\ZXZJ ^GiSlAL

CITY ATTORNEY

^^W^l^VUtl^m^Xl

DEEDEE CORRAOIh

LAW D E P A R T M E N T

MAY

21 December 1999
Todd Shaughnessy
Snell & Wilmer
111 E Broadway
Suite 900
Salt Lake City, Utah 84111

Rule 408 protected

Re: Rob Joseph v. Salt Lake City Corporation
De£r Todd,
On 16 December 1999 we met in settlement discussions regarding Rob Joseph's
appeal of his termination of employment with Salt Lake City Corporation. In that meeting
you provided valuable information suggesting the City and Mr. Joseph may be able to
resolve the matter on appeal.
During our meeting we discussed a range of actions the City might take in light of
additional information available to both parties. The attached draft letter represents the
action the City is prepared to take in this matter.
It is my understanding that if we settle the matter on appeal, you will recommend
certain training the Department may use to enhance Rob Joseph's skills in the areas
where he may be deficient.
If your client accepts the terms of this offer and agrees to withdraw his appeal to
the Civil Service Commission of this matter, the City will pay reasonable attorneys fees
relating to Rob Joseph's appeal of his termination.
Please review this offer with your client. If your client accepts this offer,
including an agreement to withdraw his appeal to the Civil Service Commission, please
notify me in writing by close of business on 29 December 1999.
If you have questions please contact me at 535-7772 (direct).
Respectfully,

Lyn Creswell
Assistant City Attorney

* S 1 9 0 U T H STATC, R O O M S O * , * A w T I . A K E CITY, U T * H 8 4 1 1 1
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DRAFT - DRAFT - DRAFT
(For settlement discussions only - inadmissible for any reason/Rule 408)

3 January 2000
Robert Joseph
(address)

Re: Release from employment
Dear Officer Joseph,
On 16 July 1999 you were released from your employment with Salt Lake City
Corporation. Chief Ruben Ortega terminated your employment because on 26 March
1999 he concluded you violated the Police Department deadly use of force policy,
coupled with aggravating and mitigating information from your work history.
Since your release from employment the Department has been made aware of
additional information relevant to your conduct on 26 March 1999. Based on that
information I am amending the City's decision in the following manner.
I find that your use of force in conjunction with IA Case 99-002-S was in policy.
However, I find that your performance in affecting the traffic stop was substandard and
inconsistent with the training principles you had been taught.
I hereby modify the discipline imposed on 16 July 1999 to a suspension of five
(5) days without pay. This discipline is appropriate in light of your actions on 26 March
1999, and in light of discipline and counseling you previously received as a Police
Officer.
As a result of this modification you are hereby reinstated by the City effective this
date. You will receive backpay, appropriate pension contribution, and other employment
benefits, if any, for the period from 16 July 1999 until this date less the five-day
suspension.
Upon your return I direct that you submit for a fitness for duty evaluation. You
will be notified of the date and time of that evaluation by separate correspondence.
I have also directed your Division commander to arrange for an appropriate
debriefing of the incident of 26 March 1999, along with additional training, including
appropriate additional field officer training. Please participate constructively in the

incident briefing and in the additional training offered by your Division commander. You
will be expected to conform your conduct to the training you receive as a Police Officer.
I wish you well upon your return.
Respectfully,

Mac Connole
Chief of Police
Copy to:
Personnel file
Division commander
Lyn Creswell

POLICE D E P A R T M E N T

3 January 2000
Robert Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Re: Reinstatement

Dear Officer Joseph,
On 16 July 1999 you were released from your employment with Salt Lake City
Corporation. Chief Ruben Ortega terminated your employment because he concluded that
on 26 March 1999 you violated the Police Department deadly use offeree policy,
coupled with aggravating and mitigating information from your work history.
Subsequent to your release from employment you appealed your discipline with
the Salt Lake City Civil Service Commission. I have reviewed all matters known to me
relevant to your release from employment. After reviewing these matters I am amending
the City's decision in the following manner.
I find that your use of deadly force in conjunction with IA Case 99-002-S was not
in policy. However, I find that appropriate discipline under the circumstances should be
twenty- (20) days suspension without pay in stead of termination.
As a result of this modification you are hereby reinstated by the City effective this
date. You will receive backpay, appropriate pension contribution, and other employment
benefits, if any, for the period from 16 July 1999 until this date less the twenty-day
suspension.
Upon your return I direct that you submit for a fitness for duty evaluation. You
will be notified of the date and time of that evaluation by separate correspondence.
I have also directed your Division commander to arrange for an appropriate
debriefing of the incident of 26 March 1999, along with additional training, including
appropriate additional field officer training. Please participate constructively in the
incident briefing and in the additional training offered by your Division commander. You
will be expected to conform your conduct to the training you receive as a Police Officer.
Please immediately contact Captain Scott Folsom, your Division Commander,
who will arrange for your return to work. Captain Folsom can be reached at 575-3 111.

3 1 S C A S T 2 Q O S O U T H , S A L T C A K E C I T Y , U T A H Q4- 1 1 1

W W

I wish you well upon your return.
Respectfully,

Mac Connole
Chief of Police
Copy to:
Personnel file
Division commander
Lyh Creswell
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Deadly Force Policy: Is It Negotiable^!
Police Department's standard apparently used as bargaining tool by city officials in ex-cop's case
BY GREG BURTON
THE SALT LAKE TRIBUNE

The Salt Lake City Police Department's deadly force policy — ostensibly a
rigid standard between right and wrong
— apparently is negotiable.
Last month, during discussions with
ousted police Officer Robert Joseph, city
officials offered to reverse their finding
that Joseph had violated the policy if the
officer would not appeal his termination
to the Civil Service Commission.
If true, legal experts — both conservative and liberal — said the negotiations
raise serious questions.
"A finding is a declaration of truth, so
to speak, so you can't condition that on

anything," said Salt Lake City attorney
Gregory Skordas, a candidate for Utah
attorney general who has examined both
sides of the deadly force policy as a defense attorney and former deputy district
attorney. "I find it very troubling."
In a draft letter obtained by The Salt
Lake Tribune, officials offered to reduce
pay sanctions against Joseph, cover his
attorney fees and find that he was justified in firing his gun 11 times at a motorist who tried to run him down last March
— all if Joseph would drop his appeals.
Joseph was fired by former Police
Chief Ruben Ortega and then charged
with second-degree felony aggravated assault after the March shooting, which the
motorist survived. The charge later was

dropped after investigators in District
Attorney David Yocom's office determined an internal police investigation
was flawed and Joseph's use of deadly
force was justified.
The draft letter, introduced during
settlement discussions, was prepared for
the signature of acting Police Chief Mac
Connole. Copies of the unsigned draft
were to be delivered to Assistant City Attorney Lyn Creswell and Joseph's division commander.
When Joseph refused to cooperate,
city officials prepared a second letter offering to reinstate him, but finding that
his "use of deadly force . . . was not in
policy." The first draft, however, would
have ruled the "use of force . . . was in

policy." Both letters are dated Jan.
2000.
Creswell, who played a key role in i
gotiations with Joseph and his attorn*
Todd Shaughnessy, would neither cc
firm nor deny the draft letter's existen
"Discussions of possible settleme
disputes are not releasable informatioi
he said Monday. "That's probably pri
leged material, attorney-client. . . .
this point it's unfair to ask me — as i
my role to protect privileged informal
— to comment on that."
Connole did not return phone ce
Monday.
While the two documents don't det
See POLICE POLICY, Page E

Police Policy
Use Questioned
By Leaders
• Continued from B-l
every nuance of the closed-door
negotiations, they clearly indicate
the city's deadly force policy was a
bargaining chip.
Brian Barnard, a civil rights
attorney in Salt Lake City, said
the city's willingness to barter
factual findings could have implications in the future if violations
of the policy are used to fire or
criminally charge an officer.
"That tells me their deadly
force policy is malleable, and is
subject to interpretation," Barnard said. "To say, 'Whoops, nevermind,' that tells me there's no
integrity to the system."
Said University of Utah law
professor Paul Cassell: "You don't
negotiate over findings of fact. . .

At the very least, negotiations
over findings of fact are a little
more unusual than negotiations
on a remedy for agreed-upon
facts."
According to an earlier letter
obtained by The Tribune, dated
Dec. 21, Creswell offered to pay
Joseph's attorney fees at settlement. Included as an enticement
was the draft reinstatement letter,
postdated Jan. 3. Ortega, who
never wavered in his belief the
shooting violated policy, left office
that day.
"If your client accepts the
terms of this offer and agrees to
withdraw his appeal to the Civil
Service Commission of this matter, the city will pay reasonable
attorneys' fees relating to Rob Joseph's appeal of his termination,"
city attorney Creswell wrote in
the Dec. 21 letter to Shaughnessy,
who represents the police officers'
union.
When Joseph declined the offer, his relationship with the
union soured. The Police Officers
Association no longer represents
Joseph, said union president

David Greer. He refused to
elaborate.
On Monday, Joseph informed
the city he would appeal his termination and the terms of his reinstatement to the Civil Service
Commission. The commission
will meet next week to schedule a
hearing date.
Also Monday, deputy Salt Lake
County prosecutor Ernest Jones,
who recommended the criminal
case against Joseph be dropped,
said "an officer is justified in using deadly force under certain
circumstances. In this case, we
found he met those circumstances."
Utah's deadly force statute,
which is almost identical to the
policy adopted by Salt Lake City,
states deadly force may be used
only when: The officer believes it
is necessary to prevent death or
serious bodily injury to the officer
or another person; the officer is
attempting an arrest or is trying
to prevent an escape; and the officer has probable cause to believe
the suspect has committed a
felony.
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1156 East Lost Eden Dr.
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August 18,2000

Utah Attorney General Jan Graham
236 S. State Capitol
Salt Lake City, Utah 84114
Re: Former Officer Robert Joseph's charges of Corruption and Misconduct.
On August 15, 2000,1 was contacted by your office and informed that you were now
looking into my charges against the Salt Lake City Police Department, the Salt Lake County
District Attorney's Office. I have also included some information on POST that should give you
some concern. Your office also notified me on August 15, 2000, that they had misplaced or lost
the file that I had provided to you over a year ago, and that you would like me to provide you
with a replacement file.
I have now made available to you Via Hand Delivery, three binders containing hundreds of
pages of documentation as evidence to support the charges I have made. Please feel free to make
copies as I would like the files returned to me at your earliest convenience. I also have court
exhibits, video tapes and some tape recorded conversations that I will make available to you upon
request.
I am more than willing to cooperate with your office in anyway, and would be happy to
meet with you to discuss the information that I have provided.

Sincerely,

(ffiWO
Robertxjaseph

STATE

JAN

Oh

U 1 AH

GRAHAM

ATTORNEY GENERAL
JAMES R. SOPER
Solicitor General

REED RICHARDS
Chief Deputy Attorney General

September 26, 2000

Mr. Robert L. Joseph
1156 East Lost Eden Drive
Sandy, UT 84094
Re: Police/Prosecutor Corruption Allegations
Dear Mr. Joseph:
I read the documents and reports you submitted to the Attorney General's Office then
reviewed the issues with our prosecution screening committee. The committee concurred with
my analysis that a criminal investigation of the Salt Lake Police Department and Salt Lake
County District Attorney's Office is not warranted by the evidence you submitted for review.
Inconsistent and conflicting statements are credibility issues resolved in court, and not by a
criminal investigation. I understand that you have filed one or more civil cases, and in the
opinion of our screening committee, that is the proper forum to redress your grievances regarding
your termination by Salt Lake City Corporation. We cannot help you with an investigation for
your civil case.
I am sorry the Attorney General's Office cannot help you further.

Chief, Investigations Division

STATE OF U T A H
OFFICE OF THE ATTORNEY GENERAL
OF Tn3V.

M A R K L.

SHURTLEFF

ATTORNEY
RAY HINTZE
Chief Deputy - Civil

GENERAL

RYAN MECHAM
Chief of Staff

KIRK TOHGENSEN
Chief Deputy - Criminal

April 3, 2001
Officer Robert Joseph
1156 East Lost Eden Dr.
Sandy, UT 84094
Re: Westley Scott
Dear Officer Joseph:
We have received your letters of January 26, 2001 and February 16,
2001, in which you request that our office screen the case against Westley
Scott, based on an incident which occurred in October of 1999.
In that incident, you were originally charged with Aggravated
Assault for firing your weapon at Mr. Scott and striking him in the foot and
the cheek in connection with a traffic stop. Mr. Scott testified at your
preliminary hearing, and you were bound over for trial. Thereafter, the DA's
office dropped the charges against you.
The D.A.'s Office subsequently screened the case against Mr. Scott
in December of 1999, and declined to file charges against him. That decision
was based on the oral representation which was made to Mr. Scott's lawyer
before he testified at the preliminary hearing by then Deputy D. A. Ernie
Jones, that Mr. Scott would not be charged in the matter.
In Utah, elected county and district attorneys have broad
prosecutorial discretion in determining whether to bring criminal charges for
activities arising within their counties. While this office may review a case
that has been declined for prosecution by a local prosecutor, only in rare
circumstances will we intervene or overrule the local prosecutor's decision.
This case was screened before a panel of prosecutors and
investigators in the Attorney General's Office. Given the circumstances, we
do not find that the failure to bring criminal charges against Mr. Scott
constitutes an abuse of prosecutorial discretion, and therefore we do not
intend to intervene in the matter.

Very truly yours,

KIRK TORGENSEN
Chief Deputy Attorney General
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U.S. Department of Justice
Paul M Warner
United States Attorney
District of Utah
REPLY TO:
Carlie Christensen
Direct: (801) 325-3235

185 South State Street, MOO
Salt Lake City, Utah 84111-1506

(801)524-5682
(800)949-9451
Fax (801)524-6924

September 19, 2000
Robert L. Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Re: Complaint Against Salt Lake City Police Department and
Salt Lake District Attorney's Office
Dear Mr. Joseph:
I am in receipt of your letter requesting an opportunity to discuss with this office your
concerns about the conduct of the Salt Lake City Police Department and the Salt Lake District
Attorney's Office. I have discussed your request with Mr. Warner. Mr. Warner and I agree that
to the extent your concerns are based upon criminal civil rights violations, your concerns should
be addressed to the Civil Rights Division of the Department of Justice. As you know, we have
previously forwarded your correspondence to that Division.
To the extent that your concerns are based upon civil rights violations of a civil rather
than criminal nature, this office does not have the authority to investigate or provide legal
representation to individual citizens under such circumstances. You may, however, wish to
retain private counsel to assist you in that regard.
If you have any questions about the foregoing, please do not hesitate to contact me.
Sincerely,
PAUL M.WARNER
United States Attorney

CARLIE CHRISTENSEN
Assistant United States Attorney

cc: Paul M. Warner

U.S. Department of Justice
Federal Bureau of Investigation

Washington, D. C. 20535-0001

November 7, 2 000

Robert L. Joseph
1156 East Lost Eden Drive
Sandy, Utah 84094
Dear Mr. Joseph:
Your recent communication to the Attorney General has
been referred to the FBI for a response. I am forwarding copies
of your communication to our Salt Lake City Office, to the
attention of the current Special Agent that supervises
investigations of Corruption and Civil Rights violations. If it
should become necessary for the FBI to obtain additional
information from you, you will be contacted by a representative
from that office. Should you wish to provide any additional
information which you believe may be of investigative interest to
the FBI, please furnish the specific details directly to that
office, located at Suite 1200, 257 Towers Bldg., 257 East, 200
South, Salt Lake City, UT 8411-2048.
Sincerely yours
Kimberly K. Mertz
Unit Chief
Public Corruption Unit
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took

it from there on.

Q.

Did he tell you why?

A.

He did.

He said

there was

some

inconsistencies with statements versus
and that he being

supervisor

felt

to have the same rank personnel
screening

o f f i c e , that he felt
a unit that handled
Q.
other

else

attorney's
of

responsibilities.

interviews or doing

took over the
A.

those

not

the

it should be the sergeant

Did you do anything

anything

it necessary

handle

case with the district

evidence,

else as far as

any videotaping

in this matter after

taking
or

Sergeant

Mendez

case?

My recollection

is that

M S . STONEBROOK:

Thank

I did not.
you.

EXAMINATION
BY MR. READING:
Q.

Is your

Officer Joseph

recollection, O f f i c e r ,
said

he

he was on the vehicle

fired all
in your

A.

That's my

Q.

I want you to turn

A.

I'm

Q.

198 is the Bates

down at the

that

the shots

while

interview?

recollection, yes.

sorry,

bottom.

to Exhibit Number

198

which?
stamp big black

numbers

PROBABLE CAUSE STATEMENT:

The statements of Salt Lake City Police Officer R. Joseph to Salt Lake Police
Detective M. Scharman, that on March 26, 1999, he initiated a traffic Stop at the
Location of 2300 South 700 East, in Salt Lake County, Utah, When Officer Joseph
approached the vehicle the defendant who not respond to verbal commands. Officer
Joseph open the driver side door of the defendants vehicle, at which time the defendant
put the vehicle into reverse and started the car backwards, scooping Officer Joseph up,
and causing him to grab onto the door and top of the car so as not to be run over. Officer
Joseph yelled at the defendant to stop, but did not. As Officer Joseph was losing his grip
on the car and started to fall off. Officer Joseph fired his service gun at the defendant as
he was falling to the roadway. The defendant then drove off forward to evade police
contact.
Following the initial confrontation with Officer Joseph, Other Police units were
able to locate the defendant driving at a high rate of speed. Officers initiated emergency
equipment but the defendant did not respond. A pursuit followed the defendant to his
place of residency at which time the defendant was taken into custody. The defendant
was then identified as being shot at the time Officer Joseph initial tried to stop the
defendant.
The defendant made statement to officers that he did not mean to hurt the officer,
just wanted to get away from the police because of past warrants. The medical staff at St.
Marks Hospital, stated that the B.A. of the defendant was 2.87
Officer Joseph contact with the defendant showed the defendant in control of the
car. And arresting officers show the defendant in control of the car at the time of arrest.
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1
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|
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July 16, 1999

Officer Robert Joseph
Liberty Patrol Division
Salt Lake City Police Department
Re: LA. case 99-002-S
Officer Joseph,
Internal Affairs has investigated your use of deadly force (LA. CASE #99002-S) during a traffic stop on March 26, 1999. The information from this
investigation was reviewed and violation(s) of the deadly force policy (sections
3-06-02.01 and 3-06-05.02) were "sustained". Subsequently, a pre-disciplinary
hearing was held and you were provided an opportunity to review the
investigation and provide any mitigating information. You, along with counsel,
elected not to attend this hearing. However, your counsel has reviewed your
internal affairs file and other personnel history documents in the department.
The investigation was initiated, as a normal procedure, following your
involvement in a shooting on March 26, 1999, at 2300 South and 700 East. You
were off-duty and initiated a traffic stop after observing a southbound vehicle
exceeding the speed limit. You stopped, in front of the subject vehicle, and
approached the vehicle with your sidearm drawn because the driver was waving
his hands. You failed to notify the dispatch office, or any other officer, of the
stop even though you now considered the driver's actions to be suspicious. You
also failed to use available cover to protect yourself from harm. After reaching
the violator's car you opened the driver's door and attempted verbal interaction
with him. Instead, the driver put the vehicle in reverse and began to back up.
You then placed your feet on the violator's running board and found yourself
hanging onto the door and roof to keep from falling off the car. Your statements
indicate that you began firing your weapon while in this position and continued to
fire after being dislodged and falling to the street. You stated that you continued
to fire - eleven rounds total - while the driver and vehicle were still a threat to
you. Physical evidence at the scene, along with witness accounts, contradict
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Officer Robert Joseph
Page 2 of 5

your statements and indicate that you fired most rounds at the vehicle as it
moved away from you and was clearly no longer a threat to your person.
Your actions on March 26,1999, placed you in clear violation of the Police
Department's policies on the use of deadly force and brought questions as to
your continued ability to make these types of decisions. The Police Department
is also concerned with the safety of the citizens of Salt Lake City. As a matter of
policy you were immediately placed on administrative leave following the
shooting. Due to the gravity of the incident, and to prevent any possible
recurrence, Captain Folsom suspended your power to perform as a police officer
on March 29, 1999. You were directed to surrender all badges, identification
cards, department weapons, and your marked police vehicle.
After sustaining this complaint your work record was reviewed. Since
your appointment in April of 1997, you have accumulated several letters of
commendation and a number of complaints involving excessive use offeree,
mishandling of evidence, making inaccurate police reports, violation of pursuit
policies, inappropriate contact with the public, and dishonesty with your
supervisor.
I have reviewed your contributions to the Police Department and the
citizens of Salt Lake City. These commendatory letters are reflective of a career
with many positive contributions to citizen safety and law enforcement. Some
highlights are listed below.
•

In January of 1999, the Administration recognized your efforts in arresting
several drug suspects from 1540 South State Street. Your initiative
resulted in the seizure of a quantity of marijuana, cocaine and heroin.

•

On March 7, 1998, you and several other officers arrested multiple
suspects involved in stolen credit card transactions around the city. You
recovered narcotics and a sawed-off shot gun during this arrest. Captain
Folsom placed a letter of commendation in your file.

Internal Affairs file (98-0001-P) reflects your involvement in a vehicle
pursuit which occurred on December 27, 1997. Your actions were found to be
"out-of-policy" and you received an instructional interview from Sergeant Terry
Morgan on January 3, 1998.
On September 18, 1998, you arrested two individuals after responding to
a disturbance call at #72 Wolcott Avenue. Both arrested individuals complained
that you used "excessive force" to effect their arrests (I.A. # 98-0062-1). This
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A.

Y e s , that's number

right-hand, 3-06-03.02B

Bravo.

CHAIRMAN ROBERTSON:

3
4

thought.

5

A.

is

7

M S . STONEBROOK:

Okay.

Thank y o u , that's all I

have for you.

9

EXAMINATION
BY MR.

READING

11

Q.

Let's talk about this

12

A.

Y e s , sir.

13

Q.

Now, you say he violated

14

A.

Y e s , sir.

15

Q.

That's

16

3-06-05-03.02?

Y e s , sir.
CHAIRMAN ROBERTSON:

10

That's what I

Then also with that

6

8

23 on the bottom

use,

policy.

3-06-03.02B.

just a consideration

its c o n s i d e r a t i o n ,

A.

Y e s , sir.

18

Q.

Consideration

19

account?

20

A.

Yes, s i r .

21

Q.

It's my understanding

an officer

should

deadly

23

which

24

middle of that p a g e , it says under

25

deadly

is acceptable

turning

force statutory

force may be used
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that the use of

22

says deadly

should

it's not a prohibition?
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you

over to

00022,

authority

in the

3-06-02.01,

only when A, the

officer
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reasonably

believes that the use of deadly
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Mother exonerates police in son's death
Mayor praises her for statement, backs 2 officers
By Derek Jensen
Deseret News staff writer

Robert Adam Howard's mother says she does not hold the two police officers
who shot her son responsible for the 21-year-old's untimely death early
Monday.
A written statement faxed to the news media Tuesday by Howard's
mother, Christine Howard, says, "The official stand of our family is
that we hold no person or organization responsible for his death.
"Our family does not wish to be part of the speculation and
controversy concerning the events surrounding Adam's death," the
statement reads. "A time like this is difficult enough without
introducing anger and revenge into the equation."

Robert
Howard

Christine Howard also offered no excuses for the turn her son's life had taken.
"Adam was living a dangerous and reckless lifestyle that was destined to end in
tragedy in one way or another," the statement continues. "We loved Adam
dearly and regret the choices he made that eventually led to a tragic death."
Salt Lake Mayor Rocky Anderson lauded the mother for making her statement
and said he stood behind the officers' actions.
"Unfortunately, it all came about because of extremely poor judgment by Mr.
Howard," Anderson said. "These officers' lives were at risk, and anybody that
takes the kind of action this young man did has to expect that the officers are
not going to stand idly by."
Anderson also addressed the officers' decision to fire into the car, which carried
Howard's sister and two other passengers.
"I really need to await any investigation because I don't think the facts are
really clear at this point," Anderson said. "Clearly shooting whenever there's
bystanders present poses difficulties for everybody, but under these
circumstances where this young man was apparently using deadly force against
the officers their choices were limited."
http://deseretnews.eom/dn/print/l ,1442,245011795,00.html?
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Police say that shortly after 2:30 a.m. Monday, Robert Howard pulled his car
forward after being stopped and didn't respond to officers' commands to get out
of the vehicle near 280 W. 500 South. He then put his car into reverse,
apparently trying to run over the two officers, and hit one of the patrol cars.
Salt Lake police policy prohibits officers from shooting at or from a moving
vehicle, Capt. Scott Atkinson said. But department policy also justifies officers
shooting someone who poses an immediate threat, Atkinson said. A vehicle can
be considered a dangerous weapon, Atkinson said.
"You take into consideration all the circumstances and you act accordingly,"
Atkinson said.
Whether the officers did that is the subject of investigations by both the
department's internal affairs division and the Salt Lake District Attorney's Office.
Police say they also noticed some sort of commotion inside the car before it
went into reverse but couldn't tell what was happening.
Jeanine Howard, Robert Howard's aunt, said the commotion was Melissa Howard
trying to wrestle the keys away from her brother so he couldn't drive away.
Robert Howard was afraid he might be sent back to jail, his aunt said.
Howard was charged in October with theft of services, public intoxication and
disturbing the peace. He spent seven hours in jail after he was booked for
investigation of those charges. When police pulled him over Monday, he was
wanted on a $2,500 warrant after he failed to appear for his arraignment in
November.
Melissa Howard said her brother didn't deserve to die and Tuesday night told
the Deseret News she had spoken with an attorney about filing a wrongful death
lawsuit against the two police officers.
"It's going to happen," she said.
But she also declined to make any further public statements about the incident.
Police have been equally tight-lipped, refusing to release police reports from the
shooting or the names of the two officers involved. Both officers, one man and
one woman, have been placed on paid administrative leave. One joined the
force in May 1999, the other in August 1995.
Police also denied requests by the Deseret News to examine and photograph
Robert Howard's car and the damaged patrol car.
"There's not massive damage to either car," Atkinson said.
http://deseretnews.eom/dn/print/l,1442,245011795,00.html?
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S.L. police cleared in deaths of 2 men
5 officers involved in the 2 incidents are back on duty
By Derek Jensen
Deseret News staff writer

The Salt Lake District Attorney's Office has cleared five police officers of any
criminal wrongdoing in the recent deaths of two men.
Officers Roger Nielson and Shanelle Boyd are both back on active duty after the
District Attorney's Office ruled they were justified in shooting Robert Adam
Howard during a Jan. 1 traffic stop near 500 South and 300 West.
A monthlong investigation also concluded Andrew Johnson died from "acute
methamphetamine toxicity" while being restrained Dec. 7, 2000, by officers
Mark Buhman, Joe Everett and Shaun Wihongi. Johnson lapsed into a coma
during the incident outside his home at 936 W. 200 North. All three officers are
back on active duty.
With the district attorney's investigation concluded, police internal affairs will
now examine both cases to determine if the officers followed proper procedures.
The District Attorney's Office is also investigating the police shooting of 18year-old Emosi Fehoko as he allegedly attempted to drive a van over two
officers Jan. 6. A decision in that case could be announced as early as this
week.
According to a letter sent Monday from the District Attorney's Office to Salt Lake
Police Chief Rick Dinse, Nielson and Boyd were justified in shooting Howard to
"avoid death or serious bodily injury."
Howard had cocaine in his system and had a blood alcohol content of 0.15,
almost twice the legal limit, according to the investigation.
Nielson pulled Howard over for running a red light at 400 South and 200 West
about 2:30 a.m. The officer then watched Howard's sport utility vehicle
"accelerate, endangering pedestrians in the street who had to step out of the
way to avoid being hit," the district attorney said.
After pulling over, Howard told his sister Melissa Howard, seated in the front
passenger seat, "I have a warrant, I can get away," the district attorney said.
http://deseretnews.eom/dn/print/l, 1442,250007769,00.html?
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2 S.L. policemen cleared in January shooting of motorist
Both officers back on duty after firing at 18-year-old
By Derek Jensen
Deseret News staff writer

The District Attorney's Office has cleared two more Salt Lake City police officers
of criminal charges in the January shooting of a motorist.
The district attorney ruled officers Troy Siebert and Bryan Johnson did not use
excessive force when they shot 18-year-old Emosi Fehoko in the face Jan. 6.
Fehoko was released from LDS Hospital Jan. 29.
Fehoko was part of group that officers Johnson and Siebert observed robbing a
convenience store near 900 West and 1700 South, the district attorney said.
After the police pursued the group on foot, the group jumped into a van and tried
to speed off, despite police orders to stop. Fehoko was driving the van as it sped
toward Siebert, the district attorney said.
Siebert fired two shots into the van, one of which hit Fehoko in the face.
The van continued forward until it ran into a police car, which had Johnson and
another officer inside.
Johnson fired at the van with a rifle, but none of those shots hit anyone, the
district attorney said.
The members of the group were wanted in connection with three aggravated
robberies that night.
The district attorney ruled Siebert and Johnson were justified in using deadly
force "in an effort to protect themselves from a threat of death or serious bodily
injury, and their perceptions of this threat were justified."
The police department is continuing its own investigation into the shooting to
determine if the officers followed department policy. Both officers are back on
duty.
Last week, the district attorney cleared officers Shanelle Body and Roger Nielson
of criminal charges in the fatal shooting of motorist Robert Adam Howard during a
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Saturday, March 27, 1999

Officer Shoots Motorist After Traffic Stop
Police say driver dragged officer before he fired

gun

BY MICHAEL VIGH
THE SALT LAKE TRIBUNE

A speeding motorist was shot early Friday morning in the cheek and foot by an off-duty
Salt Lake City police officer during a traffic stop gone awry.
The officer, whose name was not released, had just finished his shift for the night when
he observed a speeding car traveling south on 900 South at about 700 East, police said.
The car, driven by 27-year-old Wesley Scott, was pursued by the officer for several
blocks before the motorist pulled over at 2300 South and 700 East. When the officer walked
to the driver's side of the car, Scott slammed the car into reverse, said Salt Lake City police
Sgt. Craig Gleason.
An open door caught the officer and dragged him about 175 feet. While being dragged,
the officer fired several rounds in the direction of Scott, hitting him twice.
Scott sped onto Interstate 80 and led several other officers on a chase that ended about
10 minutes later at an apartment complex at 4837 S. Memory Lane (2000 East). Scott
stopped his car and was transported to St. Mark's Hospital. The officer suffered only minor
injuries.
Scott was released several hours later and booked into Salt Lake County Jail.
Gleason said it is somewhat unusual for an off-duty officer to stop someone for
speeding, but he theorizes that Scott must have been speeding so excessively that the officer
felt he had no choice but to pull him over.
"The etiquette is that you let little things slide by when you are off-duty," Gleason
explained. "But, [Scott] must have been speeding fast enough that the officer thought, Tve
just gotta stop this guy.1 "
Gleason said that he believed the officer was in a marked police car when he made the
stop. As is customary, the officer will be placed on paid administrative leave until an
investigation is completed.
This is the second time in a week that a suspect has been shot by Salt Lake City police
officers. Last Thursday, Christopher J. Winderlin was shot several times by two officers
during a standoff after they said he reached for an empty holster on his waist.
Winderlin, who was shot in his legs and upper torso, was listed in satisfactory condition
at LDS Hospital on Friday.
This is the sixth officer-involved shooting in Utah so far this year. Three of the
shootings have been fatal.
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Police fire at fleeing suspect
Driver reportedly caught officer on car, dragged him
For the second time in a little more than a week, Salt Lake police officers fired on a man Friday who was
trying to run from them.
In the latest shooting just before 1 a.m., 27-year-old Wesley Scott was wounded after a traffic stop went I
Scott, who had injuries to his cheek and ankle, was taken to St. Mark's Hospital where he was expected t<
be released later Friday.
Authorities remain uncertain if the scratch to Scott's cheek and the injury to his ankle were caused by gunf
or flying glass and debris from the car, Salt Lake Police Sgt. Jerry Mendez said.
The trouble started when an officer, whose name has not been released, spotted a car speeding at 900 Soui
and 700 East. Police say the officer stopped the car near 2300 East and approached the motorist, later identified;
Scott.
Scott opened the car door, put the car in reverse and the door caught the officer, police said.
A police report indicated the officer was dragged 175 feet and was firing his duty weapon before he manaj
to extricate himself.
The car then fled east on 1-80 until it was stopped at 4837 S. Memory Lane (2000 East).
The officer was uninjured, police said.
Last week, two officers fired on Christopher J. Winderlin, 27, as he crouched under a porch and appearec
be going for a gun.
Although initially listed in critical condition, an LDS Hospital spokesman said Winderlin was in satisfacto]
condition Friday.
In Sandy earlier this year, Scott Bush, 21, died after being shot while he was dragging a police officer. Th
officer was cleared of any criminal wrongdoing by the Salt Lake District Attorney's Office.
• 1 6 KEYWORDS: POLICE
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SALT LAKE CITY POLICE DEPARTMENT
WATCH COMMAND LOG

Thursday March 25, 1999
Day Shift - Lt. Jensen
No major events to report.

Afternoon Shift - Lt. Hemingway
1544

Robbery
200 E. Social Hall Ave. 99-62207
Victim, David Hietman (10/31/64) was attacked by all three A/Ps. They took his watch and tried to steal his
wallet as he resisted. Darrell Mute (11/19/60), Nathaniel Brown (12/31/59), and Ann Tilman (3/18/52) were
arrested and booked for robbery and assault.

1639

Attempted Suicide
1203 Yale
99-62255
Clarence Shupe (5/21/01) has been suffering severe medical problems. He apparently mixed cyanide with
water and drank the solution. He was taken to UMC in "D" condition. Fire Haz-Mat responded.

Graveyard Shift - Lt. Zelig
0056

Officer involved shooting
2300 South 700 East
99-62608
Officer Rob Joseph observed a car traveling SB at 900 South and 700 East at a high rate of speed. He
pulled the car over at about 2300 South and 700 East. After initial contact, the driver opened his car
door, and put the car into reverse. The opened car door caught the officer as it continued in reverse for
approximately another 175 feet before the officer was able to extricate himself. The officer fired several
shots at the violator during the course of this event. The driver fled EB on 1-80. By the time he got to
1300 East, Officer Wozab was right behind him. A chase ensued with Officer Woodbury calling the
chase in a very articulate manner. The chase terminated approximately 10 minutes later at 4837 South
Memory (2000 East). The driver had a GSW to his ankle and cheek. The officer was not injured. The
AP, Wesley Scott (4/17/71), was treated at St. Mark's and is expected to be released later today.

nnnnntr

SALT LAKE CITY POLICE DEPARTMENT

INFORMATION RELEASE
Contact Person:

Lt. Phil Kirk

Phone:

799-3440

Date:

April 19, 1999
315 East 200 South

Salt Lake City, Utah 84111

Officer Rob Joseph, a member of the Salt Lake City Police Department for approx. two
/ears, has been charged by the County Attorney's Office with Aggravated Assault, a 2nd degree
felony.
The charge stems from an incident that occurred on March 26, 1999 at approx. 1:00 a.m.
it 2300 South 700 East. While off duty in his marked police car, Officer Joseph stopped a
notorist for speeding. After initially stopping, Scott Westerly, age 22, backed his vehicle
causing the officer to take defensive actions. Mr. Westerly then sped off, at which time Officer
Joseph fired his weapon eleven times at the fleeing vehicle and injured Mr. Westerly in the face
md foot. Later, Mr. Westerly was pursued by other officers and apprehended. After receiving
nedical treatment for his injuries, Mr. Westerly was booked into jail for fleeing from police
)fficers and three drug related warrants.
The preliminary investigation indicated that Officer Joseph had been dragged over 150 feet
luring the incident. Subsequent investigation by the SLCPD Homicide detectives and County
Attorney's Office determined this to be inaccurate. Officer Joseph, upon being charged, has been
)rocessed through the S.L. County Jail.
\3lice Chief Ruben Ortega released the following statement:
"Officer Rob Joseph is relieved of all duties pending the conclusion of the Internal Affairs
nvestigation. At that time, the department will determine the appropriate action to be taken.
The Department takes the use of deadly force by our police officers seriously. The abuse
f such force cannot, and will not, be tolerated. Misuse of deadly force is a rare occurrence in
nir department. Overwhelmingly, its use by our officers has been for the protection of our
itizens and the officer's life. "
-End-
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Westley Scott was shot by Salt Lake police Officer ^Robert L. Joseph^, who now faces
charges.

S.L. Policeman Charged in Shooting
Assault complaint says officer lied about wounding of motorist who
was trying to flee
Officer Charged for Shooting Motorist
Byline: BY KELLY KENNEDY THE SALT LAKE TRIBUNE
Salt Lake City police Officer ^Roben L. Joseph^ was charged Monday with aggravated assault, a
second-degree felony, for wounding a fleeing motorist after prosecutors determined the officer's account
of the shooting was false
Joseph. 38. has been relieved of his duties after two years on the force
Motorist Westley Scott said he ran a red light on March 26 When the officer stopped him at about
2300 S 700 East, Scott backed up and tried to drive around Joseph's police cruiser
"I was scared." Scott. 21, said in an interview "I had a couple of drug warrants from when I was 18
and experimenting, and I didn't want to go to jail "
Joseph opened Scott's driver-side door and positioned himself inside the car while standing on the rails,
according to Scott and charges filed in 3rd District Coun As Scott was driving away, the officer either
jumped or fell from Scott's car
"He said I was trying to run him over." Scott said about Joseph's reasoning after the incident "I never
hurt anyone before in my life — let alone a police officer. I was just trying to get away "
Scott put his car in forward after the officer fell and sped off Joseph then fired between nine and 11
times, hitting Scott in the left foot and left cheek
"There are bullet holes all over my car." Scott said "I thought he punched me — I didn't realize hed
shot me I thought. Oh my God, this guy is trying to kill me ' My foot was throbbing and blood was
coming out of my nose where the bullet exited, but 1 must have been in shock. I just wanted to go home "
As Scott was driving to his home in Holladay, he saw several officers following
"I just kept driving," he said. "I used my turn signals and drove the speed limit. When I got home, I just
got out of my car, put my hands behind my head and lay down in the driveway "
Police took him to the hospital, and then to jail.
Officers later interviewed him about the shooting, said Scott, adding investigators were "all pretty
cool."
Joseph was charged with aggravated assault because Scott posed no threat or serious risk as he was
fleeing, the charges say.
Salt Lake Police Chief Ruben Ortega said Monday in a prepared statement that the information the

http://archive 1 .shrib.com/cgi-bti^om isa,. .7E6} &recordswithhitswoo&softpage*Documec

officer gave about Scott dragging him for about 150 feet with his car was false.
"The department takes the use of deadly force by our police officers seriously," said Ortega. "The abuse
of such force cannot and will not be tolerated. Misuse of deadly force is a rare occurrence in our
department. Overwhelmingly, its use by our officers has been for the protection of our citizens and the
officer's life."
Scott said he is incredulous that Joseph has gone through the same jail processing that he encountered
the night of the shooting.
"I can't believe they would do that to one of their own officers,'1 he said. "But I'm suffering the
consequences for what I did. I hope he suffers the consequences for the stupidity of his actions."
Scott is recovering at home and taking antibiotics for an infection in his foot. The left side of his face is
numb.
"I think about that every night," he said. "It seems so incredible that he decided to do that. I know what
I did was wrong, but I don't understand why he shot me."

€ Copyright 1990-1999, The Salt Lake Tribune
All articles and other materials found in TnbAccess, The Salt Lake Tribune's Web archives are copyrighted The Salt Lake
Tribune and associated news services. No material from these archives may be reproduced, compiled or reused without explicit
permission from The Salt Lake Tribune.
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SALT LAKE CITY POLICE DEPARTMENT • IBERTY PATROL

DATE: Jar

<u00

FROM RobJoseoh J-72
SUBJECT:

Reimbursement of Lost 6hif I

Sir:
On March 26 th 1999 Homicide Detective Sgt. Mendez Seized my long sleeve uniform
shirt at the direction of Cpt. Dencker. The shirt was to be p l a c e d into evidence un< h T
CASE #99-62608. It appears that the shirt was mishandled and now reported as Iosll
Could you please pass on my request .\.. . v . , : ; ^ ^ ^ ; -\ui.. ^
... u : .- . riced the
shirt at STS for a replacement cost of $34.50. Of course adm,, .^.luison should verify
cost.
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tective K, N YE monitored the process as well as writtei i questions to be
ked of the officer. All parties were aware the interview was being taped
d had no objections (see transcribed tape for full details). A qui ck
nopsis of the interview follows: JOSEPH was o n the number 3 corner of 900
uth 700 East speaking to his wife. He noticed a SB vehicle traveling at a
gh rate of speed. He followed the vehicle to 2300 South 700 East where it
opped.
initially thought he had a "harmless" drunk who was driving the car and
.s trying to keep the stop as low key as possible. As he approached the
h i d e he noticed the person mouthing "what" and began waving his empty
.nds around. The officer motioned the driver to roll the window down but
it: no response. As the driver began to wave his hands the officer drew his
:apon and proceeded toward the vehicle. The Officer opened the drivers
ior who then put the car in reverse taking the officer with him...
ie officer was huldrng uiiLu the drivers door witi i his left hand and his
.ght hand on top of the car when he began to fall. He fired his weapon
.riking the driver, right rear window and other parts of the car. The
ihicle came to a sudden stop and he rolled on to the ground as the vehicle
roceed to the 1-80 "on ramp". He ran to he patrol car and notified the
.spatch office of the incident.
.a interview ended at approximately 1530. The tape was given Lu Detective
SCKARMAN to be with the case file. Officer JOSEPH was allowed to leave
.th his a11:orney.
lis case will remain active until such time the Lead Investigator brings
ie case to its conclusion.
Document :: PROB CAUSE
Author: K04 - Wozab, Steven
ST lbject: SCOTT WESTL';' FICER JOSEPH STOPPED THE A/P FOR RECKLESS DRIVING. WHEN THE OFFICER WENT TO
IE SUSPECT THE OPEN CAR DOOR CAUGHT THE OFFICER AND THE A/P THREW THE CAR
I REVERSE DRAGGING THE OFFICER OVER 150 FEET. THE OFFICER WAS CAUGHT ON THE
"-DE AND UNDER THE CAR WHICH COULD SERIOUS BODILY INJURY. THE A/P FLED THE
:ENE. OTHER OFFICERS ATTEMPTED TO STOP THE A/P.A/PFLED IN THE CAR AT OVER
5 MPH AND DID N O T STOP FOR POLICE LIGHTS AND SIREN.
Document: ASSTG FIELD SUPP
Author : 7 5X - J ewkes, Matt
I was on my way home at the end of my shift on 700 E s, '"b at approx
LOO hrs. I heard a SLC officer call out on the radio that he had been
evolved in a shooting at 1-80 & 700 E and was requesting assistance and a
pervisor. I was at approx 1 70 0 S 700 E at th i s ti me
itinued
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got on my Sc>uth Salt Lake radio frequency and advised them, of the call as
11. As I was arriving on scene the officer stated over the radio that the
spect vehicle was getting on 1-80 e/b from 700 E and that i t: was a Ford
cort. I gave this information to South Salt Lake as well.
was not sure if there was a shooting victim at the scene or not I stopped
the scene which was s/b on 700 E just north of the on-ramp to 130 w/b and
t with Officer R. Joseph. I asked him if there was a suspect/victim at
e scene, as I did not see a victim, he said there was not. I then asked
m if he was okay. He said that he was. He then stated
mething to the effect of "the guy dragged me up over the hood of the can "
d in the same breath stated, "i'm not sure how many rounds I fired,"
told Officer Joseph to just take a breath and tr y and relax as 1 le appear ed
be excited and shook up. At this time Officer Pascadlo came up to the
ene as well. She began to talk with Officer Joseph as well and walked
th Officer Joseph over to the side of the road and had him sit down on the
xb near his vehicle to try and relax. I noticed that Officer Joseph was
mping as he walked towards the curb, 1 also noticed that there was scuff
xks along the side and back of his uniform as well.
't Carlson from South Salt Lake PD arrived during this time as well and
•sitioned his vehicle to block the crime scene until City officers arrived
relieve him.
During this time I heard on the radio that the suspect vehicle had
:en located and that officers were in pursuit of the suspect vehicle. I
iard that the pursuit had terminated and that the suspect was in a J; stody
id medical was requested for a gunshot wound to the face.
short time later the duty Lt. arrived at the shooting scene. I was
[vised to stay at the scene until the night Detective arrived. I waited
sar my vehicle at this time. I spoke with Det. Wooldridge about my
Lvolvement at the scene and was relieved a shoxt time later.
Documenti ASSTG FIELD SUPP
Author : K13 - I loughy C :::) i ;; ?
slated date/1 ime i • Ma n 2 6 9 9

was assigned scene security by Sgt. Baliey for the inner perimeter of the
:ene at the termination point of the pursuit:
I began scene security at
Dprox. 1:20 hrs. I turned over scene security to Officer Falaou who was
elding security on the outer perimeter at approx.2:20 hrs. Officer Falaou
is given the log sheets
I took no other action on this incident..
?D
" f i c e r C.

Lougy

itinued
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scared his 9 mm service weapon. I did not inspect the weapon. I
lintained continual possession of the weapon until T qa^f* it to net.
rvine.
Document: ASSTG FIELD SUPP
Author: 169 - Piatt, Cameron S
slated dat e/11mei Mar-2 6 • 9 9 0 6 57

responded to an officer ii i v olved shouting scene. ± assisted in stilting up
raffic cones and crime scene tape around the area.
iile speaking to Ofc. Joseph, I observed that he had gravel/dirt embedded
i the rear area of his pants. He stated he fell backwards from the suspect
chicle.
Document : SGT NJ ii LI 1 1 il I E
Auther: 104 - Isakson, Rusty D
slated date/time: Mar-26-99 0709
I responded to St. Mark's Hospital to start a guard duly luy for the
/P that was shot by Officer Josephson at 23 00 south and 700 east. The A/P
• ited that he couldn't understand why the officer had to jump on his door
d hang on. He stated that he was just trying to get away from him. A/P
nen stated that he didn't want to go to jail again. The A/P stated to the
Dctors at the hospital that he had 10 beers. He did smell strongly of an
lcoholic beverage. NFD
Document: INVSTGTR F/U
Author: G54 - Yoshikawa, Guy W
Elated date/time; Mar-26-99 0835
M Ui/^b/yy AT U14b HOURS, THIS R/O WAS CONTACTED BY SGT. JERRY MENDEZ AND
EQUESTED TO RESPOND TO THE PUBLIC SAFETY BUILDING TO CONDUCT INTERVIEWS.
GT. MENDEZ STATED THAT A SALT LAKE; CITY POLICE OFFICER WAS INVOLVED IN A
HOOTING AFTER A TRAFFIC STOP IN THE AREA OF 2 3 50 SOUTH 70 0 EAST.
N 03/26/99 AT 0235 HOURS (DELAY DUE TO ROAD CONSTRUCTION CLOSURES) THIS R/O
RRIVED AT THE PUBLIC SAFETY BUILDING. THIS R/O WAS NOTIFIED THAT THE
USPECT WAS CURRENTLY AT ST MARKS HOSPITAL.
HIS R/O MET WITH OFFICER "ROBERT JOSEPH J72" ON THE SIXTH FLOOR OF THE
UBLIC SAFETY BUILDING WHO WAS ATTEMPTING TO GAIN ACCESS TO THE VERSDEX
OMPUTER SYSTEM TO WRITE A SUPPLEMENTARY REPORT.
HIS R/O OBTAINED PHOTOGRAPHS OF OFFICER ROBERT JOSEPH J72 WHICH STATED WAS
HE POLICE UNIFORM IN WHICH HE WAS WEARING AT THE TIME OF THIS INCIDENT.
HIS R/O ALSO NOTED ON THE RIGHT LOWER LEG OF OFFICER JOSEPH MINOR SCRAPING
ESULTING FROM THIS INCIDENT. OFFICER JOSEPH STATED THAT HE WAS NOT WEARING
JACKET OR ANYTHING ELSE WHICH WOULD HAVE COVERED HIS POLICE UNIFORM AT THE
AE OF INCIDENT
ntinued ...
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1 I recall?
2

oil lii',;, w,,i I k-through, he demonstrated to us,

3

after getting out of the vehicle, how he was firing from

4

a seated position and came up tiring fr^p

5

a standing.

6

that; but in the videotape, he did demonstrate that for

7

us.

8
9
10
11

Q
firing?

< kn^eJj'".' into

In his oral interview, he did not tell us

What did he demonstrate for you as far as the
Can you just show us what he—what he showed

you?
*

He indicates that he was up on the—the running

12

board and he falls back towards his right, he actually

13

sits down onto the ground.

14

weapon in two hands, firing it, he rolls over to his

15

left, into a kneeling position, fires up, and then he

16

stands into a—not complete stance, but a serai stance and

17

fires off another round.

18

Q

He demonstrates holding his

You had a chance' to look at the—the

19

bullet holes in the car and the physical evidence; is

20

that correct?

21

A

Yes, sir.

22

Q

What we see in the photographs.

Was his

23

account consistent with what you noticed about these—

24

these holes?

25

A

you mean the second, the walk-through?

70

UU£

Q

Uh huh.

A

Yes.

Q

Okay.

A

No.

Q

That would be consistent.
What about his first statement?

It would not.

- So the first statement and his account was not

consistent with what you noticed about the car?
A

Right.

H i s first statement said licj was

shooting down and then he shot all the rounds while he
was on the running board.

In his walk-through, lie

contr adicts h imself•

have.

MR. JONES:

I think that's all I

THE COURT:

Mr. DeLand?

Thank you.

CROSS-EXAMINATION
BY MR. DeLAND:
Q

By either version of the story, he also told

you that he was in fear for his life at all times, didn't
he?
A

No.

for his life.

Not at all times.

He said he was in fear

That was during the oral interview he said

that he was.
Q

That he was in fear for his life?

A

Yes, sir.

Q

Okay.

And- "-and IM re seen the tape that 5 ou've

talked about, okay, the reconstruction or walk-through—

71

this one I was kind of doing this, you know. I was like doing this, basically trying to keep
my foot out like that and I'm yelling at him to stop-stop and I can't get off the car. I looked
for 175 feet or what ever the distance was before I shot. I'm looking for any way to get off
the vehicle. I mean pretty much initially right at the first time when he hit me and—and
knocked me back, I believed I was going to fall under die car and I was going to get run
over. I mean right at—at initially from the first encounter I believed I was going to get run
over. I—I did fear for my life. I looked—I looked pretty frantically for the distance that we
traveled. I looked for away to get off the car. And I couldn't get off die car and I'm yelling at
him stop—stop. So at this point I'm up here and I might have the door up like this, cause
I'm riding it and I'm like that. And he's going pretty fast and I'm yelling stop—stop or I'll
shoot. I think about that point I actually started to fall back like this.
Kent: Okay and your gun was still in your hand?
Joseph: My gun's in my hand. So now my hands off my gun and I shot. It's kind of tough to
do this.
Kent: Yeah it is.
Joseph: I kind of shot continuously from the time that I decided to shoot and I was actually
falling off. So like this and I probably...
Kent: Are you stopped at that point when you started to fall off—stopped?
Joseph: It's—it's hard for me to know because I'm—what if he was traveling at 30 mile an
hour and I'm falling off the car. I'm traveling 30 miles an hour. So I'm in motion the whole
time. So I'm yelling stop—stop—stop as I—as I'm falling off the car. I—I started to shoot and
I fell down this way and I started to shoot like this and then I started to fall off and I—I
think I turned diis way as I was falling and just started—I was shooting from here.
Kent: Okay.
3

1
2
3
4
5
5
7
3
3

Joseph: And then...
Kent: Go ahead.
Joseph: I think he~I tiiink he slammed his brakes on because I know that I went flying back
this way and I hit the ground some where behind, and I was shooting as I went back here
and I hit the ground and then I don't know how—what happened when I hit the ground or
how I got up or rolled off the whole deal, but I know I did hit he ground. I came down on
the right side of my butt and then as I—I guess I started shooting here and turned here and
then fell back here behind the car and shot and I hit the ground and then I came back and I
was shooting still. So it was a continuous thing going down and coming up. So I hit—hit the
ground I don't know how long I was on die ground for, but then I came up and I was
continuing to shoot. I don't know how many rounds I fired when I came off the ground but
dien I remember the car was blurry, my gun was blurry. I couldn't see my gun. I couldn't get
focus on my gun and I couldn't see a—a sharp picture of the car although I knew the car was
there. And when I came up shooting and then I saw—I—I then perceived the car was now
moving away from me and not going to run over me like I thought he was going to basically
back over the top of me. The vehicle was now moving away from me and that's when I
perceived that now there was no longer a threat and I got on die radio and I stared to call
out. I don't know if he turned the vehicle one way or another when I came off die—the
vehicle might swung this way as I went off.
Kent: (unintell)
Joseph: Well yeah, I think—I think the vehicle might of. Well yeah, I think—I think the
vehicle might of.
Kent: (unintell)
Joseph: Yeah the rear end. He might of jerked the front end of his car around this way on an

angle because well the rear end probably in, and the front out. So the car probably ended up
at an angle like this as he came around like that and—and then he just took off that way
around that side of my police car and I just started to call out all the information as far the
direction of travel and description of the vehicle and then after that I ran to my police car.
Should I just do that—what I—well I just ran to my police car and I was going to get in a
chase and then decided I wasn't going to do that anymore so.
Kent: About how far when you said that he—you fell off the car and you fell back, do you
know about how far you went back?
Joseph: I was behind. I—I fell back some where back here behind the car because when he
stopped I was still traveling, cause I had no way to stop except from falling on the ground.
Kent: (unintell) falling.
Joseph: So I was falling back so, shooting from—from that point when I started—I started
shooting here and then fell back this way and I was shooting here and then I came back—
fell back down here and I was still shooting and then hit the ground and then when I came
back up again I was still shooting.
Kent: Fell down on your butt? Your going to get dirt}7 now but go ahead and sit down.
Joseph: I couldn't even—I couldn't tell you how far—I couldn't tell you how far but if I came
back here some where behind the car. This is probably where I came down like that and as I
came down I know—I know I was still shooting.
Kent: As you got up?
Joseph: When I went down I was still shooting and tiien when I—when I came back up I
was still shooting.
Kent: (unintell) Was the car when you finally—when you finally got to your feet how far—
where was the car? Do you remember was it (unintell) was it still behind you yours had it
5

L
2
3

gone out in traffic?

3
5
7

area. I came down hit the ground came up shooting and then like I said—I mean the car was
blurry my gun was blurry, when I realized the car's now driving away I stopped shooting but

3

in the process I—when I started shooting I didn't stop shooting. I mean I went to the

Joseph: It hadn't-it hadn't gone out into traffic, every thing basically happened in the same

)

L
I
3
1
3
5
7
i
)

ground, I came back up again, I was continuing to shoot. I mean—I believed that I was going
to get run over by the car and when I came off the car I believed he was going to run over
me that way and then I came back up.
Kent: You were falling back?
Joseph: I was falling back and I was still shooting and then when I came up I was still

)

shooting until it registered to me that he's no longer a threat and he's moving away and then
5

he started to haul ass down the street and he just went straight through the intersection and

[

)

made a left hand turn.

>

'

Kent: (unintell) let me role the window down so I can hear you.

»

>

Joseph: Okay.
Kent: If you want a—what, why don't you get back down on the ground where you first were

\

when you first—when you hit, the best that you can remember and I'm going to start driving

•

forward and tell me which...
Joseph: You want to cant your car a little bit because I—I think he was already—because I

•

think I hit his mirror at some point.
Kent: So like this, is that what you remember (unintell)
Joseph: It's just hard for me because I mean I—I know that there was a guy across the street
that said he saw every thing and there was two guys over here that said they saw so I can't—I
can't...
6
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WS: I was thinking, why are you on my car? Why'd you, why'd you do that, why'd you,
why'd you jump...
MA: Okay. You don't recall him yelling stop?
WS: No.
MA: Stop?
WS: He never said., no. When he was in front of the car with his gun drawn...
MA: Uhhuh.
WS: Urn., he., he ... I could see that he was saying somehting, but I couldn't hear him.
MA: Okay, was your window up?
WS: Yes.
MA: Okay. Now are your windows on your car tinted, are they dark?
WS: No.
MA: Okay. When he app... let me .. let me back you up a little bit here. When he first
approached your car door, at what kind of angle did he come towards? Did he
walk a wide circle and come up from behind you?
WS: No, he came straight. When I .. when I was putting the vehicle in reverse, he ran
straight forward to the car.
MA: Okay. And do you recall whether he shot at that point, or., or you don't know?
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WS: I . . uh.. no.. I don't know.
MA:

Okay. All right, now we're back to the point where your., your backing up, you
stop, you., you feel, or you see blood coming from your face. You originally think
he hit you, but., but later realize he'd shot you.

WS. Yeah.
MA: You didn't hear the gun shot I guess?
WS: No.
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MA: Why did you not stay there at that time. What .. what um.. caused you to drive
away at that point?
WS: At that., well, at the beginning, I just wanted to get away from him.
MA: And it was because you had warrants?
WS: Yeah.
MA: Okay. N o w lets see, you feel this pain in your face, you think he hit you, but., but it
wasn't...
WS: Well, actually it wasn't even really pain, it was.. I was just., blood was pouring out of
my face.
MA: I see. And uh.. so you drive off and at this point, do you recall being shot at any
more, do you recall hearing any noises on your car?
WS: No, see that was... I . . I . . I don't know. L. I must have been in shock or something,
cause I . . I didn't...
MA: Was your stereo on fairly loud?
WS: Um.. no, cause when he, it was actually, no it wasn't that loud. Because I remember
when., when I started to slow down I put it on mute.
MA: Okay.
WS: Because I . . I, you know, it was kind loud.
MA: Okay.
WS: But I put the radio on mute when I . . when he put on his lights.
MA: Do you recall having any conversation with the officer during the time he was on
your car, do you recall him saying anything to you, do you recall you saying
anything to him?
WS: No, nothing was said. I remember thinking, but other then that, no, nothing was
said.
MA: But and what were you thinking?
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never hurt anybody in my life and for him to . .to run up to the car because he didn't
want to loose his man and then shot at me because I'm getting away from him is
just ridiculous. I . . I don't see that.
MA: Okay.
WS: I don't see how anybody could act in that way.
MA:

And then like you say, that... I've spoken with the officer. Unfortunately there
were no independent witnesses. There were some neighbors that heard the
gunshots and came out of those apartments there. But at this point, I've not been
able.to locate any independent witnesses that saw the shooting.

WS: U h h u h . . .
MA: So I've got the officers side of the story and I've now have your side of the story.
WS: Is his totally different from mine?
MA: It's similar. He admits to jumping on the car and uh.. he says that, you know, you
started backing up and it knocked him off balance and he felt he was gonna go
under the wheels of your car and you backed up and wouldn't stop after he told
you to stop several times.
WS: Oh, yeah.
MA: So. Urn., he felt the only way he was going to be able to stop you was to shoot you.
WS: That's... as soon as he was on the vehicle, I stopped and he .. he said that I dragged
him. And I didn't drag... as soon as I saw that he was on my car, that he jumped
on my car, I stopped the car.
MA: So your talking., your thinking maybe a total difference., or distance of 20 feet?
WS: Yeah, he's sayin' that I like I wanted to hurt him. Like I .. stay on my car so I can
kill you, and that's not what happened.
MA: Okay. And as your driving away, I guess you went out around the police car and
went South on 7th East. You don't recall any bullets at that point striking your car?
WS: No, there was just blood everywhere, that's all I know.
MA: Okay. And uh.. I guess., they said that...
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WS:

NO. THE WINDOW WAS UP, I MEAN HE WAS YELLING LIKE, GET OUT OF
THE CAR OR-

SB:

HE WAS OR WAS NOT?

WS:

HE WAS AS HE WAS COMING UP TO THE CAR-

SB :

OKAY.

WS:

I JUST, I CAN SEE HIS LIPS, HE WAS PRETTY UPSET, HA, HA.

SB:

BUT YOU SAID YOU HAD THE RADIO ON IN YOUR CAR, YOU COULDN'T,
COULD YOU HEAR HIM OR NOT?

WS:

NO I COULDN'T.

SB:

OKAY. BUT YOU HAD A PRETTY GOOD IDEA WHAT-

WS:

YEAH, HA, HA GET OUT OF YOUR CAR, HA, HA.

SB:

UM. ANYTHING ELSE THAT YOU CAN REMEMBER ABOUT THIS INCIDENT?

WS:

(UNINTELL)

SB:

PARDON ME?

WS:

PERTAINING TO THIS? UM THERE'S A LOT I'M SURE, HA, HA.

SB:

LIKE WHAT?

WS:

UM, AS I WAS GOING AND, AND, AND I WAS PUTTING IT IN REVERSE.
AND WHEN HE JUMPED ON THE DOOR, HE LIKE PUT HIS HANDS OVER THE
DOOR, SO I DIDN'T THINK HE COULD SHOT M E , COULD SHOOT ME AS
HIS DOOR, AND THEN I JUST HEARD THIS CRACKK.

SB:
WS:

-BUT IT WAS THE WINDSHIELD, CUZ I LOOKED AT THE WINDSHIELD AND
IT WAS REALLY CRACKED, BUT I DIDN'T FEEL IT GOING THROUGH ME
THOUGH.

SB: OKAY. AND I
SOMETHING HIT YOU

GUESS HE, YOU, YOU FOUND
IN THE ANKLE. IS THAT IT?

OUT

THAT

I

GUESS

WS:

HA, HA, YEAH APPARENTLY I DON'T KNOW WHAT IT WAS. I, I THINK
THEY'RE SAYING IT WAS UM A BULLET.

SB:

OKAY.

WS:

I THINK HE FIRED TWICE.
10.
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SB:

OKAY. HOW MANY SHOTS DO YOU THINK HE FIRED?

WS:

UM. ONE IN MY FOOT, ONE IN MY CHEEK, I DON'T KNOW TWO HA, HA.

SB:

AT LEAST TWO RIGHT?

WS:

YEAH.

SB:

OKAY.

WS:

I HEARD ONE CRACK AND END UP AT ME. BUT THE SECOND ONE I' M NOT
SURE ABOUT BECAUSE HE WAS HANGING ON, HE WAS LIKE HITTING THE
WINDOW AND THE SIDE. MAYBE HE WAS ACTU- I DON'T KNOW WHAT THE
NOISE WAS-

SB:

OKAY.

WS:

I JUST REMEMBER, BANG!

SB:

AH, AH HAVE YOU HAD ANY DRUGS OR ANYTHING?

WS:

NO.

SB:

JUST ALCOHOL?

WS:

JUST ALCOHOL.

SB:

OKAY. CIGARETTES? ANYTHING ELSE YOU WANT A, CHECK?

MS:

I'M JUST A LITTLE UNCLEAR ABOUT THE INITIAL CONTACT WITH THE
OFFICER. DID HE NORMALLY STOP BEHIND YOU? (UNINTELL)

WS:

UM, NORMALLY STOP AS IN, WE WERE STOPPED?

MS:

BEHIND YOU?

WS:

AS IN WE WERE STOPPED?

MS:

RIGHT.

WS:

NO.

MS:

HE PULLED A HEAD OF YOU?

WS:

YES. HE WAS NEVER BEHIND ME. AS I WAS PULLING OFF TO THE SIDE
LINE GOING SLOWER AND SLOWER HE PULLED DIRECTLY IN FRONT OF ME
FAST. I MEAN, HE CRUISED BY ME, RIGHT IN FRONT OF ME. BEFORE
I STOPPED.

MS:

HE JUST BLOCKED YOUR11.

1ff^>

NO. SOMEBODY WAS TELLING ME 170 FEET, I HAD A VISIT, SOMEBODY
SAID I DRAGGED HIM 170 FEET. I, I DIDN'T EVEN GO MORE THAN 20
FEET AT THE MOST.
OKAY.
UNLESS HE, WHEN I WAS DRIVING THIS WAY HE WAS HANGING ON THE
CAR, THAT'S THE ONLY THING I CAN THINK THAT HE WOULD- DIDN'T
LET GO OF THE CAR WHEN I WENT FORWARD.
WELL THAT'S WHAT WE WANT AH, TO SEE WHAT YOU REMEMBER. OKAY SO
WHEN YOU, WHEN YOU, SLOWED DOWN AND CAME TO A STOP, DID YOU
COME TO A STOP?
UM.
YOU HAD TO, OF AT SOMEI MUST HAVE YEAH, HA, HA, HA.
DID YOU JAM ON THE BRAKES, OR DID YOU, JUST PULL BACK FAR
ENOUGH TO GET IT IN FORWARD AND GO AROUND?
WHEN I SAW HIM THERE I MUST HAVE JAMMED ON THE BRAKES BECAUSE
WHEN I SAW HIM UP ON THE DOOR IT SORT OF FREAKED ME OUT THAT
HE ACTUALLY JUMPED ON THE CAR, HA, HA.
OKAY.
SO I STOMPED ON THE BRAKES AND THEN, AND FROM THE POINT OF HIM
BEING THERE IT'S ALMOST LIKE HE EITHER FELL BACK OR HE ENDED
UP FROM HERE FOR ME NOT SEEING HIM TO LIKE A SECOND, BECAUSE
WHEN I STOPPED AND THEN HE WASN'T THERE ANYMORE THEN I HEARD,
IT WAS LIKE HE WAS HITTING ME BUT THAT MUST HAVE BEEN WHEN HE
WAS SHOOTING ME.
OKAY HE DIDN'T, HE DIDN'T HIT YOU WITH ANYTHING DID HE?
YEAH BUT THAT'S WHAT IT, THAT WHAT II MEAN WITH HIS FIST OR ANYTHING.
-REMEMBER, THAT WHAT I REMEMBER HIM LIKEWHILE YOU'RE GOING BACKWARDS?
NO WHEN I WAS STOPPED, WHEN I WAS STARTING TO GO FORWARDS. IT
WAS LIKE HE WAS- BUT NOW I KNOW HE WAS SHOOTING ME, HA, HA.
THAT'S WHEN IT FELT LIKE HE WAS HITTING ME WHEN I6.

009
SB:

WHATEVER, WHATEVER- DID YOU FEEL ANY PAIN THAT COULD HAVE BEEN
A BULLET OR NOW WHAT YOU THOUGHT THEN A FIST, WHILE GOING
BACKWARDS?

WS:

WELL WHEN I SAW HIM UP ON THE DOOR. I THINK LIKE RIGHT WHEN I
WAS ABOUT TO STOP OR RIGHT- IT HAPPENED LIKE SO FAST-

SB:
WS:

SURE IT DID, WE UNDERSTAND.
BUT WHEN HE WAS UP ON THE DOOR IT WAS ALMOST LIKE WHEN HE CAME
OFF FROM THAT POINT TO WHEN I WAS GOING FORWARD.

SB:

IS WHEN YOU FELT PAIN?

WS:

YEAH.

SB:

OKAY, OKAY BUT IT WASN'T WHILE HE WAS ON THE DOOR.

SB:

WHAT'S BEING SAID WHILE HE'S ON THE DOOR?

WS:

NOTHING, NOTHING AT ALL NOTHING WAS SAID AT ALL.

SB:

BY YOU OR HIM?

WS:

NOTHING.

SB:

YOU TOLD ME BEFORE THAT YOU HAD YOUR STEREO OR RADIO UP?

WS:

YEAH IT WAS UP BUT I REMEMBER WHEN I GOT PULLED OVER I STARTED
TO- PUT IT ON MUTE.

SB:

OKAY.

WS:

AND THEN-

SB:

SO YOU COULD HEAR IF HE'D BEEN SAYING ANYTHING THEN?

WS:

YEAH. WELL MY WINDOW WAS UP TOO, AND MY DOOR WAS SHUT WHEN HE
WAS LIKE YELLING AT ME WITH HIS GUN OUT-

SB:

DID THE WINDOW, DID YOU EVER ROLL THE WINDOW DOWN? OKAY DID
IT, ALWAYS UP DURING THE-

WS:
SB:
WS:

IT WAS ALWAYS UP.
OKAY. DID HE EVER, HE BEING THE OFFICER, WHILE YOU'RE STILL
SOUTH BOUND PARALLEL YOUR CAR, GET UP NEXT TO YOU AND MOTION
FOR YOU TO DO ANYTHING?
NO.
10.
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WS:

OKAY, WE'LL-

SB:

SO TALK IT OVER WITH WHO EVER YOU HIRE, AND LETS A H - LETS
A H - YOU KNOW DO IT. DO IT- WE DON'T NEED EM TODAY, IT WOULD BE
NICE BUT HUH. TALK IT OVER WITH WHO EVER YOU'RE GOING TO HIRE.

MS:

(UNINTELL) BUT THEN, YOUR, IT WENT IN THE CHEEK? LET ME SEE
YOUR FACE, CUZ I WENT IN THAT-

WS:

YEAH. HE WAS SHOOTING FROM A DOWN POINT OF VIEW AND MY FOOT
TOO, HE WAS SHOOT'N. HE MUST OF BEEN ON THE GROUND WHEN HE
SHOT BECAUSE IT'S UP THROUGH THE BOTTOM, THE TOP THROUGH HERE.

MS:

THROUGH THE BOTTOM.

SB:

WHY DON'T YOU SHOW U S , YEAH. IS, IS THIS AN EXIT HOLE?

WS:

YEAH, ENTRY RIGHT HERE.

SB:

SO THE ENTRY'S RIGHT THERE AND YOU'VE SEEN IT AND YOU LOOKED
AT IT, AND THE ENTR- SO THE, THE GOES JUST LIKE THIS?

WS:

YEAH.

SB:

BUT YOUR FOOT WAS DOWN ON THE, FOOT ON THE, DOWN ON THE FLOOR
BOARD RIGHT?

WS:

SO IT EITHER RICOCHETED OR SOMETHING-

SB :

YEAH.

WS:

-OR HE HAD TO BE ON THE GROUND.

SB:

DID THE DOCTORS SAY IT'S A THROUGH AND THROUGH?

WS:

YEAH IT WENT ALL THE WAY THROUGH, IT BROKE THE BONE AND WENT
THROUGH.

SB:

AND SAME THING WITH YOUR FACE, IT WENT THROUGH?

WS:

YEAH.

SB:

AND WHERE, IT EXITED WHAT RIGHT HERE ON YOUR CHEEK.

WS:

CAME THROUGH HERE AND EXITED THROUGH MY NOSE.

SB:

OKAY. DID HE- AND HE NEVER SHOT AT YOU WHEN HE WAS UP ON THE
SIDE OF THE CAR, RIGHT?

WS:

NO.

WELL HE COULD HAVE, HA, HA, HA.
22.
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SB:

PARDON ME?

wr; •

IIK

WS:

IF THAT'S ALL YOU NEED TO KNOW FROM THE MEDICAL RECORDS, HA,

r o u i . n IIAVK

nKitK,

I K IIK WA:; <I\/KW

IIK

c o m , ) ) HAVE S H O T

YUAN.

HA.
SB:

WELL YOU J

OUR THE PHYSICIAN, YEAH.

MS:
SB:

HA, II A,
HA.
DO ME A QUICK FAVOR JUST SIGN THAT AND DATE IT. IF YOU LOOK
AND JUST HANG ON TO THAT, HUH IT DOESN'T SHOW US A LOT BUT-

WS:

WHAT IS TODAY'S DATE?

SB:

?

WS:

GOD.

SB:

(UNINTELL) THRU 29, THANK YOU SIR.

WS:

MY BIRTHbAV •,,'
MONTHS.

SB:

-

MS:

WE'VE MET YOUR- LET TO- GIVE YOU A LITTLE IN SIGHT SO
MAYBE YOU CAN, T GOT A PHONE MESSAGE FROM IVY AND IMAGINE IT'S
ABOUT HER CAR. I KNOW IT'S, IT'S HARD TO BE WITH OUT A CAR.

WS:

YEAH TOTAL1. . .

MS:

TODAY I'M CONDUCTING AH- KIND OF SOME TESTS.

IIKX'T

fluNTM .

I'M

IIAVK'II

A IIAIiV

MuMI

IN

TWO

WS:
SB:

YEAH. THEN I NEED TO TALK TO HUH, STEVE TO GET THE OK FROM THE
D.A'S OFFICE, THE ATTORNEY'S TO- TO RELEASE IT. AND I CAN'T
RELEASE IT UNTIL THEN. AS SOON AS WE CAN-

sn •

YFAH

MS:

AS SOON AS Wh LAM J WAN'I IIKK J'U HAVE IT.

SB:

SB: AS SOON AS WE GET IT PHOTOGRAPHED AND STUFF, T DON'T SEE
ANY REASON TO HOLD ON TO IT.
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Criminalistic Analysis Report - CRIME SCENE RESPONSE
Evidence Submission Information
Evidence Submitted:
How Received:
Haz. Materials:
Submitted By:
Delivered By:
Received By:

03/30/1999
IN PERSON
NONE
DET. MARK SCHARMON ph. (801) 799 3 i 20
DETK. IRVINE ph. (801)799-3739
TED BAZARNIK ph. (801)964-4547

Evidence Submitted:
How Received:
Haz. Materials:
Submitted By:
Delivered By:
Received By:

04/01/1999
IN PERSON
NONE
ERIC IRVINE ph. (801)799-3739
ERIC IRVINE ph. (801)799-3739
TONYA RIDER ph. (801 )964~4547

Victims and Suspects
Vic/Susp
Suspect
Victim

Name
SCOTT, WESTLEY
JOSEPH, ROB

DOB
04/17/1977

Sex
M
M

Race
W
W

Crimes
NCIC Code Description
0000
UNDETERMINED AT THIS TIME
CHAIN OF CUSTODY STATEMENT

Re: Chain of

Custody

The item(s) submitted under the police agency case numbers referenced in 'this report were in a sealed condition at the
time any examination, testing, or analysis was commenced by the undersigned, and that said examination or handling, if
any, of the actual items within any such sealed containers was accomplished in a manner to preserve the integrity of the
item to assure that any chance of misidentification, or environmental cross-contamination would be avoided by adherence
to standardized procedures within the Utah State Crime Laboratory appropriate to any processes applicable to the
examination, analysis, or testing of said items. Any deviation from said procedures, and reasons therefore is noted below.
The breaking of any seal or part of the container in which the item was submitted, has been followed by a reinsertion of the
item into its original container, followed by any examination, testing or analysis and resealing of that container with the
undersigned's initials placed over such new seal.
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Criminalistic Analysis Report - CRIME SCENE RESPONSE

On March 29, 1999 Dave Wake'field and myself responded to 2200 West 500
South, Salt Lake City (Salt Lake City Impound). We were requested to
examine a vehicle which had been involved in an officer related shooting.
Results of the examination are as follows:
KP1; A perforation located oi I tl le rear driver's side of the vehicle
(approximately 36" from the ground) was produced by a projectile traveling
from the back of the vehicle towards the front in a slightly upward
direction. The projectile impacted the vehicle at an approximate angle of
between 35-4 0 degrees. The perforation tested positive for indications of
lead.
KP2: A perforation located slightly in front and below KP1 on the
driver's rear side of the vehicle (approximately 36'1 from the ground) was
also produced by a projectile traveling from the back to the front of the
vehicle in a slightly upward direction. The projectile impacted the
vehicle at an approximate angle of between 35-4 0 degrees. The perforation
tested positive for indications of lead.
KP3: A perforation located slightly forward and below KP2 on the driver's
rear side of the vehicle (approximately 27" from the ground) was also
produced by a projectile traveling from the back to the front: of the
vehicle in a trajectory parallel to the ground. The projectile impacted
the vehicle at an approximate angle between of 40-50 degrees
The
perforation tested positive for indications of lead.
KP4: A perforation located in front of and above KP3 on the driverfs side
below the rear window (approximately 34" from the ground) was produced by a
projectile traveling from the back to the front of the vehicle in a
slightly upward direction. The projectile impacted the vehicle at an
approximate angle of between 40-50 degrees. The perforation, tested
positives for indications of lead.
KP5: An indentation/perforation located on the post of the front driver's
side door (approximately 42" from, the ground) of the vehicle was produced
by a projectile traveling from the back to the front of the vehicle in a
slightly upward direction but almost parallel to the ground. The lack of
damage to the driver's side door indicates that the door was open when this
projectile impacted this area. The indentation tested positive : :
indications ' J lead.
KPC',
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from the ground) was produced by a projectile traveling from, the back to
the front of the vehicle and relatively parallel to the ground. The
projectile impacted the vehicle at an approximate angle of between 10-20
degrees. The door may have been slightly ajar at the time the projectile
impacted the mirror if this perforation occurred during the same event as
KP1-5. The perforation tested positive for indications of lead.
KP7: A perforatioi I located in the vw
^ell of the left rear tire
(approximately 24" from the ground) was produced by a projectile traveling
from, the back to the fr ont of the vehicle relatively parallel to the
ground. The projectile impacted the vehicle at an approximate angle of
b e t we en 35-40 degrees. The perforation tested po s i t i ve for ind i c at i on s o f
lead.
KP8: A scuff was located on the roof of the vehicle above the driver's side
door. The pattern consisted of several parallel lines showing movement
from the front of the vehicl e to the rear and from, the inner to the oi iter
area of the roof.
Three latent lifts were preserved on two lift cards. These lifts were taken
from the driver f s side window. Lift labeled #1 consisted of three
simultaneous fingerprints pointing in a downward direction on the top of
the window.
Based on the above examination, I have drawn the iollowing conclusions:
Seven projectiles impacted the driver's side of the vehicle examined.
These projectiles impacted at several different angles and heights. Thi s
indicates the source of the projectiles fired them from different positions
between 24 inches and 4 6 inches above the ground towards the left and rear
of the vehicle. The differing angles could be the result of movement from
the source of the projectiles or the movement of the vehicle. The lack of
damage to the front driver's side door (KPS) and the angle of impact from
(KP6) also indicate the door was slightly open when the projectiles
p e n e t ra t ed these are a s

Kevin M. Patrick, Supervising Criminalist
July 1, 1999

544

V

. £

1

•

IP
I
\7

1
I

$•••»

i '

ii

II

i m

I
Km

i

*

Mi r : 1 .

* a.

ADDENDUM M

1 4 8

Q.
no t ,

i 11 • i
w11h

A.

3 1 ni ii k e w o i i, 11 i

I: e c o n s i s i

,

w o \ 11 d. i.!:.,

a d o w i t w a i d s h c) o t ?

No .
i ^ ^ i

<I

j e r t a

-k.

y

* S y y ijk.

. a V c:

A

w «„ c. I I

o p e n i*
A.
Q

Yes.

9

A.

p^v-

f^f-

-U^f-

Nu,

I^UL

luc

V. - . * * ^

4

tiis

i o u L ,

happened. ,

co r re c t ?

no

Q.
A .

{: ,ii : t " i m • E

s t i o w i i i (;
t : 1 1 E!"

«- r

I El! f I:

goes

1 :i i i < E

II

Q•

i n n s i d e rat i on s .

II : I ! „ II

t : II I, <E „. 111:.,

i. j : • '

1 1 It r • 1 1

1: h e

mi t : I i

Y o u.

f it 1 1
III1 " 1 1

' f E! 1 1

S : "".: • t : t : '

a

ill: I it E

1 i E g ni ,E „. i: in s

01 i. t h e

t 1 1. E • I I E ' ' 3

1. e i \ g t: 1 i.

t: h r e a d e d

v e 1 i • I c 1 e c i il 1 I: h e
A•

ii i

IIE

: I:

1 : 1: i, e

t : 1: t 5 r e

b o 1 1 oro, o f

El ,.

t " II. Ill 1 • El!: t

c a. i

t: h a 1:

\ I. Z • 111 • E

w < : i i. 1 ci

.Ill: : : • t .

tod

f r o m t ;.^

w a y t h r o \ig h

t o t h^

._ w ^ t
^l^^-r-V 1

^ *. e
po^"1 1 °

Yes.

Q,

Yon

hx-

A•

You bhuuiu

•'- r p s

iidve

f

4- U -. «- *>

a p h o t o g r a. p h

oi

u n <± L ,

Q.
A-

t)

na

we

L

VON

«3 ; a ^ l i o

J I t

on

,

«e

i c i .

•

1
2

^

inrough.

3

Q.

Go i ng

4

A .

Y r s

5

Q.

,

t h r o ii g h
•i

7

say i ng.

8

a b • ::»i 1 1

wh e e 1

we 1 1?

r .

J

i I 1111 * I

6

t he

1 i e 1 i € ; v f !: I

I i

I

1i a

1s

1t t a t

E"!: a

s 1 t: :i k e

have

t hat

rh-f.-gnph

p 1 i 3 t: :> g it: a p 1 i O L w r i d t
G 1 • t i •« 1 1

w<i

i 11 t i

yuu

di e

t a]k i ng

I in

9

I (..,:: ;
Q .
see

I i:

whe re

] • in ,. 1 in
t 1: i a t

in t I HI • • |: »1 i

i: c »< J

w * «i i 11

1 -"" 3

< !!'

i E t i '> « '

1 1 i i: o i J. g 1

1

1 1i e

]

'' • ' ' 1 J

I > i i < :: k

< •f

t ht;

sea

AnH

was

L

t

M in, i I ' -1

wlictf •

* 11*'

' i I ti q

wa s

r<

r\ o t ?

,

1

'm i -

T

I

I

~

U ^ 4- •

I

JW .

We

M

**

C O U i U u

Joseph's
u

y

c: L.

i

u

O 11 t
Q.

"
C O M M I S S I ONER

RE I K E

I

r I ) O II t

n iJ m
MR,

READINGi

Ni i m b e r

C 0 M M I S S I 01 J E R

o i

a i\ d

i\u mb e t
I f

i it E [ "I ; E •

7 .
w o mi 1 ml hup

n umhe

7
I It<i r e ' ii

i

' ' i T Il

':

3

LA. CASE 99-002S
SGT. MARK ASKERLUND TELEPHONE INTERVIEW WITH WESTLEY SCOTT
DATE: 4/15/99
TIME:

1
2

VrQ-

T

t was like 20 feet. They said it was 170, that was not true. As soon as he was up
on the car door, I stopped. As soon as I saw that he was on there, I stopped,

J

4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
4w

MA: Okay. At tins point, had he shot yet? Has he fired his weapon at this point?
WS: 1

I
I don't know, I that's the part I don't really remember.' I remember he.. I
don't know if he shot me in the foot at that point, because the entrance wound
indicates that he could have shot me from when he was on the car door

MA: Okay.
V'V S: But um well, not really because it's like an angle from the back of me, but not that
far in back of me,
MA: Okay. So...
WS: TTm T ^on't remember if he shot me or not then.
IV
WS: I didn't even know he shot me until later. I thought he

he was hittin' me.

M A: wKay, so )< 01 1 , bi it > o\ i definitely don't remember backing 1 ip foi 111.01 e then aboi it 20
feet?
WS: Yeah, it wasn't 100, it couldn't have been 170 feet
MA: But, let me ask you this, Wes.. while you were backing up, had you already stai ted
to back up and covered some distance when he opened your door and jumped on
the car?
WS: Um.. yeah, it wasn't that far of a distance, maybe a couple oi
putting it in reverse when he ran up to the car.

ICL-I

-* was just now

MA: Okay. So he opens the door, you didn't open it, he opened it?
WS: Yes.

jUSt...
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A

Yes, sir,

Q

What—what did you notice about the glass?

A

The glass was shattered windshield glass and

it was all in one little pile.
Q

What—what was significant about the glass?

I

mean, why was that important to your—
A

The glass wasn't dragged out or wasn't expanded

any great distance.

It was just in one area.

It would

be consistent with the size of the window if the vehicle
had been stopped.
Q

So, if the vehicle had stopped and had been

shot out?
A

Yes.

Q

So, in your opinion, was the vehicle stationary

when it was shot out?
A

It was moment—when that window was shot out,

it was stationary, yes.
Q

Did—did you take more than one statement from

the defendant?

You talked about being at an interview

and a taped statement three days after the incident.
A

Yes, sir.

Q

When was the other time that you talked to the

defendant?
A

We requested Mr. Joseph tc) participate in a

walk--through of the incident and 1he agreed and he met us
68
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said that he fired two, but he doesn't know how many
after that.
Q

Okay.

In fact there's quite a—quite a number

of times when he says he just can't remember?
A

Yes.

Q

Isn't there?

A

That's true.

Q

And you know from your training and experience,

in, I'll use the term "the haze of combat", that's
consistent with what most officers experience in shooting
situations, is that—
A

Absolutely.

Q

You told us that in your opinion, the vehicle

was stationary when the glass was shot out?
A

That's correct.

Q

And you base it on the pattern of glass that

you witnessed on the ground?
A

That's correct.

Q

And what, if you will, give us the approximate

parameters of that, the length of the glass patterns, the
width and its—and its shape.
A

The shape is going to be oblong and the

measurements were taken, and unfortunately, I don't know
them off the top of my head.
Q

I'm not going to hold you specifically to that.

75

U U XI

Give us—give Judge Fratto your best recollection of
that.
A

I would say probably about three-and-a-half

feet, the oblong length and maybe the width, maybe a
foot-and-a-half, maybe two feet.
Q

Okay.

You've had some training and experience

in accident reconstruction?
A

Yes.

Q

How long ago?

A

Been a long time.

Q

Okay.

Twenty years.

And—and you—didn't you have that

instruction from Mr. Lord here, seated to my left?
A

Yes, sir.

Q

Thank you.

Do you have any other expertise in

specifically crime scene investigation that would relate
to what you've just testified about the broken glass?
A

I've been to homicide seminars in that total of

eight years of homicide.
Q

Okay.

Those are the only two.

Did—did any of those homicide seminars

talk about extrapolating broken glass to a shooting
pattern?
A

No.

Q

So, I guess what I'm asking you then is, tell

me if you will, the foundation for that opinion.

What

expertise or training that you have or literature that

76
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who were there to make sure that my

recollection

was correct, and I did not videotape
Q.

anything,

So if a videotape was taken at the scene,

you didn't do it and you didn't see it be done?
A.

Co r rect.

Q.

Even though

the crime

it says here:

That's c o r r e c t ,

Q.

When you put these

long were the
A.

They come

several

rods in the vehicle,
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in short

lengths and you can put
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things
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SALT LAKE POLICE DEPARTMENT
GENERAL OFFENSE HARDCOPY

Apr. 0 1 1 9 9 9

GO 99-62608

1 3 1 2 - 0 ASLT AGG-POLICE OFC S

'hland Dr. The Suspect Vehicle turned Southbound on Highland Dr running
i red light to Murray-Holladay Blvd. The Suspect Vehicle stopped at the
[ht briefly and Dep Romero pulled along side of the Suspect to block a
itbound direction of flight. The Suspect turned Eastbound on
-ray-Holladay Blvd running the red light. The Suspect went into a side
•eet parking in an Apartment Complex using his turn signal and parking in
itall. The Suspect exited the vehicle and his face and shirt were covered
;h blood. The Suspect complied with orders to lay down and was placed into
stody. The Suspect did not appear to be armed. The Suspect had what
>eared to be a bullet wound in his left cheek and SL CO FD Emergency
iical Assistance was requested. The Suspect also reported being shot in
* left foot. Dep Romero did not recall any other statements from the
>pect. A woman that the Dep Romero identified as the Suspect's girlfriend
> Vehicle owner came out of an apartment and was contacted by another
Duty. Dep Romero couldn't recall the description of the Vehicle during the
:erview. I gave the tape to Det Scharman.
: more details of the interviews see tapes.
:ook Polaroid Photo's of Officer Robert Joseph in the SLCPD Uniform he was
iring during this incident.
jave all Polaroid Photo's that I took to Det Scharman.
3/26/99 at 0845 hours, at Det Scharman's request, I contacted Shantel
Llin at the U of U Department of Pharmacy. Services. I was faxed product
formation by their Department from a Physician's Desk Reference (PDR)
garding Promethazine with Codeine which is generic for Phenergan with
ieine. According to the PDR, this is a purple syrup. Phenergan with
ieine is indicated for temporary relief of coughs and upper respiratory
uptoms associated with allergy or the common cold. The Clinical
armacology list Codeine and Promethazine. The remaining fluid in the
own bottle was purple in color and appeared have the consistency of a
rup. For additional information regarding Warnings, Precautions, Adverse
actions, drug Abuse and Dependence, Over dosage, and Dosage and
ministration see the PDR Reference. I gave the product information from
e PDR Reference to Det Scharman.

Document: OTHER F/U
Author: 105 - Irvine, Eric
lated date/time: Mar-31-99
Document: INVSTGTR F/U
Author: H51 - Snow, Jason L
lated date/time: Mar-31-99 2053
.tinued . . .
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SALT LAKE POLICE DEPARTMENT
GENERAL OFFENSE HARDCOPY
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GO 99-62608

1312 - 0 ASLT AGG-POLICE OFC S

was called out at to an officer involved shooting at 700 East 2300 South
{ Sgt. Mendez. I responded to the scene at on 700 East. When I arrived
~e scene had been secured by Incident Response and patrol officer. The
itire southbound lanes had been blocked off. The immediate crime scene
lich was in the furthest outside southbound lane had been taped off by
allow police tape and traffic cones. When I arrived crime lab Tech
Dhansen was taking photos of the crime scene. I was informed by him that
hey had located 11 shell casings. Also inside the crime scene was broken
lass that is consistent with broken vehicle glass. We also located a hub
ap that was laying on the grass strip. We were unsure if this belonged to
he suspect vehicle at the time so it was collected as evidence. Officer
oseph's marked patrol car was some distance south of the shell casings. His
ehicle was facing in a southwest direction on the outside lane. After the
iagram was done it was determined that the patrol car was approx 100 feet
outh of the shell casings. The drivers door on the patrol car was
pen, I noticed that there was no radio in the converta-com. There was a
ottle of prescription medicine in the patrol car on the drivers side floor
oard between the seat and the running board. The prescription was in the
ame of the officers wife from what I was told.
he scene was photographed by the crime lab, Detective Irvine.
aped the crime scene.

I video

.a scene was diagramed with the Nikon Aims system. The measurements are on
ile with the homicide unit. A copy of the diagram was given to Detective
icharman to be made entered in to the case managers book. Negatives on file
dth the crime lab, and digital photos on file with the homicide unit.
fe searched the sidewalk, roadway, and grass strip for further items of
evidence including shell casings. No other items of evidence were located
>ther than the shell casings, the glass and the hub cap.
'he street is well lighted. There were three street lights that were on, on
:he west side of the street in the local vicinity of the crime scene and
:here were also three street lights on directly east of the crime scene on
:he east side of the street.
Vfter the scene was diagramed the I informed Sgt. Rusty Isakson that we were
lone with the officers vehicle and that he should have someone respond to
retrieve the vehicle, which he did. The bottle of medication wag removed
:rom the patrol vehicle prior to its release.
See the evidence report by
3ecective Irvine for further details.
Dn Friday 3-26-99 I responded to the city impound yard with Detective
Ervine. We processed the suspect vehicle for evidence. We photographed the
exterior and interior of the vehicle. These photos included the items of
evidence that we removed from the vehicle, and also the bullet holes in the
"^hicle. We recovered some projectiles and fragments from the interior of
a vehicle. We also determined the path of the bullets after they entered
sntinued ...
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DISTRICT ATTORNEY
FOR SALT LAKE COUNTY
SALT LUKE COUNTY

DAVID E. YOCOM
DISTRICT ATTORNEY

JERRY G.CAMPBELL

JUSTICE DIVISION
Main Office

CHIEF DEPUTY

RICHARD S. SHEPHERD
Division Director

June 18, 1999

Loni DeLand
Attorney at Law
43 East 400 South
Salt Lake City, Utah 84111

Re:

State v. Robert L. Joseph
Case No. 991200423FS

Dear Mr. DeLand:
I am in receipt of your second supplemental request for discovery dated June 15, 1999.
1.
The only photographs of the crime scene are included in the videotape which was
supplied to you earlier.
2.

All photographs in our file were submitted to the defense earlier.

3.

No diagram of trajectory rods exists at this time.

4.
The weapon and the vehicle can be examined by contacting Detective Mendez,
Salt Lake City Police Department, at 799-3730.

Respectfully,

Ernie Jones
Deputy District Attorney
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R O S S C. " R O C K Y " A N D E R S O N

DEPARTMENT

February 16, 2000
Via hand delivery

Ms. Lisa Jones
Scalley & Reading
261 East 300 South
Salt Lake City, Utah 84111
Re: Appeal of Officer Robert Joseph
Dear Ms. Jones:
Please accept this letter as a response to your letter of February 9, 2000 and a
follow-up to my telephone message that I left for you on February 11, 2000. As we
discussed, I will produce to you the following documents that you have requested:
A copy of the Internal Affairs investigative file on Mr. Joseph;
A copy of Mr. Joseph's personnel file;
A copy of Mr. Scott's prior arrest records; and
Copies of communications and correspondence by and between SLPD and the District
Attorney's office.
There has been some misunderstanding, as reflected in your letter, about a
videotape taken of the crime scene the night of the shooting incident. The Salt Lake
Police Department did not make such a video nor is anyone aware of the existence of
such a video. Obviously, we cannot produce something that we do not have.
I had told you earlier that we objected to your request that we produce
investigative records concerning Sgt. Robert Gillies, Officer Matthew Larsen, Officer
Troy Seibert (there is no officer by the name of "Seivert" as listed on your request), and
Officer Knight. This objection is based upon the provisions of the Government Records
Access and Management Act (GRAMA).
Specifically, Internal Affairs files are considered by the Police Department to be
both private and protected under the following GRAMA provisions:
U.C.A. 63-2-302(2)(d) allows governmental entities to classify as private
documents which contain "data on individuals the disclosure of which constitutes a
clearly unwarranted invasion of personal privacy." Clearly, disclosure of investigative
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files on individual police personnel who have no connection to the shooting incident
involving Mr. Joseph would be an unwarranted invasion of these officers' personal
privacy, particularly if there is a potential that some or all of their investigative files will
be used in the upcoming public Civil Service Commission hearing.
U.C.A. 63-2-304(9) also allows a governmental entity to classify as protected
"records created or maintained for civil, criminal, or administrative enforcement purposes
.. . or for discipline. . . , if release of the records
(a) reasonably could be expected to interfere with investigations undertaken for
enforcement [or] discipline. . . purposes;
(b) reasonably could be expected to interfere with . . . disciplinary or
enforcement proceedings;
(c) would create a danger of depriving a person of a right to a fair trial or
impartial hearing;
(d) reasonably could be expected to disclose the identity of a source who is not
generally known outside of government and, in the case of a record compiled
in the course of an investigation, disclose information furnished by a source
not generally known outside the government if disclosure would compromise
the source; or
(e) reasonably could be expected to disclose investigative . . . techniques,
procedures, policies, or orders not generally known outside of government. . ."
U.C.A. 63-2-304(25) allows a governmental entity to classify as protected
"records other than personnel evaluations, that contain a personal recommendation
concerning an individual if disclosure would constitute a clearly unwarranted invasion of
personal privacy, or disclosure is not in the public interest."
Both of the provisions of U.C.A. 63-2-304 cited above are directly applicable to
Internal Affairs (IA) investigative files. There is a high expectation of privacy and
confidentiality in all LA investigations by not only the subject of the investigation, but by
the witnesses and the investigators as well. The potential of random disclosure of the IA
files would have a chilling effect within the Police Department and make it very difficult
for IA to conduct thorough and fair investigations. For these reasons, and those more
fully set forth in the cited statutes above, the IA files are protected records and are not
released, absent a court order.
In your letter of February 9, 2000 you indicated that you now were narrowly
tailoring your request to seek copies of records relating to "all officers in the past ten
years who were found to be out of policy in the use of deadly force" and "officers who
used deadly force when a moving vehicle was the threat." As I indicated to you in my
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telephone message of February 11, 2000,1 do not view this as a narrow tailoring of your
previous request for files on four individuals. Nevertheless, that distinction alone is not
the basis
for my objection to producing records relating to this request. Rather, for the same
reasons set forth above, such documents are private and/or protected under GRAMA and
we object to their disclosure.
We also object to your request as being overly broad and burdensome. In order
to determine what, if any, records fit within your request, it would be necessary to
manually review each IA file for the past 10 years to determine if the matter of each
investigation fit within your request. We do not have the manpower to perform such a
task.
Your letter indicated that you were in the process of compiling the records and
information that we requested in our response to Mr. Joseph's appeal. Please let me
know when you have that information ready and we can set a time for a mutual exchange
of documents.
Please contact me if you have any questions or comments concerning this matter.
Very truly yours,

Martha S. Stonebrook
Assistant City Attorney
cc:

Chief A. M. Connole
Greg Hawkins, Esq.
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October 22, 1999

Ernie Jones
Deputy Salt Lake District Attorney
231 East 400 South
Salt Lake City, UT 84111
Re:

State of Utah v. Robert Joseph

Dear Ernie:
I was surprised to learn from my associate, Mike Sikora, that the car in the Rob
Joseph case was released to its owner. My clear recollection is that when we last talked I
explained that we might still need the car and I requested you to maintain custody of it.
You agreed to honor this request.
Nevertheless, my concern is with the rear left quarter panel and pillar. I am
requesting that you contact the owner of the car and advise him to make no repairs to
the car until after the trial. In the alternative, if repairs have already commenced and
the quaner panel has been removed, please advise the owner to save the quarter panel
and pillar. I will have my investigator retrieve it and keep it in my custody until trial.
Please give this your immediate attention so that the evidence will be preserved.
Regards,

Loni F. DeLarid
(Sent via fax and U.S. mail)

ADDENDUM P

J. Bruce Reading (#2700)
Lisa A. Jones (#5496)
SCALLEY & READING, P.C.

Attorneys for Petitioner
261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801)531-7870
Facsimile: (801)531-7968

IN THE SALT LAKE CITY CIVIL SERVICE COMMISSION

IN RE
THE APPEAL OF OFFICER ROB JOSEPH.

TO:

SUBPOENA FOR DOCUMENTS

SALT LAKE COUNTY SHERIFF'S RECORDS CUSTODIAN
ATTN: TERRY MAXWELL
YOU ARE COMMANDED to appear at the offices of Scalley & Reading, 261

East 300 South, Suite 200, Salt Lake City, Utah 84111, on Thursday, the 2nd day of
March, 2000, at 9:00 a.m.,and to bring with you a clear and legible copy of any and all
records in your control or possession referenced below or to permit the inspection of
the following documents:
1.

Copies of all records, documents, diagrams, reports, and videos relating

to the investigation of the shooting involving Salt Lake City Police Officer Rob Joseph.

UU I

DATED this

day of February, 2000.

Civil Service Commission

By:_
Presiding Officer

/ i i

n

J. Bruce Reading (#2700)
Lisa A. Jones (#5496)
SCALLEY & READING, P.C.

Attorneys for Petitioner
261 East 300 South, Suite 200
Salt Lake City, Utah 84111
Telephone: (801)531-7870
Facsimile: (801) 531-7968

IN THE SALT LAKE CITY CIVIL SERVICE COMMISSION

IN R E :
THE APPEAL OF OFFICER ROB JOSEPH.

TO:

SUBPOENA FOR DOCUMENTS

SALT LAKE CITY CORPORATION:
YOU ARE COMMANDED to appear at the offices of Scalley & Reading, 261

East 300 South, Suite 200, Salt Lake City, Utah 84111, on Thursday, the 2nd day of
March, 2000, at 9:00 a.m.,and to bring with you a clear and legible copy of any and all
records in your control or possession referenced below or to permit the inspection of
the following documents:
1.

Copies of records relating to all officers in the past ten years who were

found to be out of policy in the use of deadly force.
2.

Copies of records relating to all officers who used deadly force when a

moving vehicle posed the threat of imminent bodily harm, including the records relating

to the incidents involving Sgt. Robert Gillies, Officer Matthew Larson, Officer Troy
Seibert, Officer Swenson, Officer Arslenian and Officer Knight.

DATED this

day of February, 2000.

Civil Service Commission

By:
Presiding Officer
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ADDENDUM O

BULLET STRIKES
CITY CONFIRMED 8 STRIKES TO THE VEHICLE

BULLET STRIKES
JOSEPH'S RECONSTRUCTION ACCOUNTS FOR 11 STRIKES
O City confirmed 8 strikes
• Clutch pedal shot. 9 strikes

• Shot to face. 10 strikes
• Shot to foot 11 strikes
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January 18,2000

Chief Arthur Connole
Salt Lake City Police Department
315 East 2nd South
Salt Lake City, I Jtah
Re: The use of deadly force by Officer Robert
March 26th, 1999
2300 South 7th East

ph

Dear Chief Connole,
This office has routinely reviewed cases involving the use of deadly force by
police officers.,. The use of deadly force is governed by the provisions of Section 76-2404.
In this case the events of March 26th involving Officer Joseph and Wesley D.
Scott were investigated by Officers from your department and Investigators from the
District Attorney's office. After completing the investigation the investigators requested
that the matter be reviewed by a senior attorney for possible criminal charges. The case
was screened and charges of Aggravated Assault were approved and an information and
warrant were issued. The matter went to preliminary hearing and was bound over on the
charge of aggravated assault.
Prior to trial, the attorney assigned to the case, came to the conclusion that he
could not convict on the evidence in the case. A motion to dismiss was filed.
Unfortunately this information was given to the press by the attorney for Mr. Joseph
before it was given, to your department. In his press release the defense attorney
questioned the thoroughness and -^k:.: w of the investigation made by the joint offices.
It was my impression that those mv^lvrd in the investigation were both thorough and
objective.

000696

)

Most persons inferred that the dismissal of the charges carried with it the
necessary implication that the use of deadly force was justified. I had initially reviewed
the case and also was present when the case was screened. I am still concerned in
reviewing this case about the justification for firing eleven shots under the facts and
circumstances revealed in the investigation. The officer's efforts to open the car and take
control of the driver were related to what appeared to be DUI or speeding. This
obviously is not the basis for the use of deadly force. The deadly force must be justified
iII the context of the officer's belief that the backing of the car was an assault which could
cause death or serious bodily injury to him. There was no injury to the officer and most,
if not all of the shots were fired as the vehicle was leaving.
I will not analyze the facts further at this time. I am not convinced that the use of
deadly force was clearly within the parameters of the statute, even though it was the
conclusion of this office that the case should not go to trial. The burden of proving guilt
beyond a reasonable doubt is a high burden and I don't think that our decision not to seek
criminal liability necessarily means that the use of deadly force was reasonable or
justified. Unfortunately there are factual disputes that exist and there is no other forum
available to resolve these issues. The only conclusion I can assert with some finality is
that the decision was made not to proceed further with criminal prosecution.
Sincerely,
DAVID E. YOCOM
DistrictAttorney for Salt I ^ e Cc >i irity

RICHARD S. SHEPHERD
Division Director, Criminal Division

cc: dey

SALT LAKE DISTRICT ATTORNEY'S OFFICE
CRIMINAL INVESTIGATIONS DIVISION
r\ nctiipp RFPORT
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CLOSED)

STATL
:

OFFICER ROBERT L JOSEPH, J-72
SALT LAKE CITY POLICE DEPARTMENT

VICTIM:

WESTLEY DOUbl AS SCOTT
DOB: 04/17/77

WITNESS NO. 1:

DETECTIVE SERGEANT JERRY MENDEZ
SAl T I, AKE CITY POLICE DEPARTMENT
DETECTIVE MARK SCHARMAN
SAi T LAKE CITY POLICE DEPARTMENT

DATE CASE INI I

MAI RCI I 26 1999

DATE CASE CLOSED:

APRIL 30, 1999

On hnaay, iviarui zb, 1999, Una ..V^M .
s. ;; acted DV the <u* L^KC • •' !"J>K
Department regarding an officer involved ; :_. v A had occurred at about \ 301 s >uth 700
East in Salt Lake City, involving Officer Rob Joseph. Sergeant Jerry Mendez informed this
investigator that the victim, Westley Scott, had been taken into custody on Memory Lane in Sail
Lake County after having been shot by , loseph at a traffic stop at the original location on 700
East.
This investigator responded and was shown the vehicle driven by Scott, as well ab uihc
physical evidence, including Scott's injuries. Over the course of the next several days, this
investigator, together with Mendez and Detective Mark Scharman, reconstructed the scenario of
what had occurred based on the information available to us.
Joseph, in his original statement and description, stated that he stopped bcott on / . East
about 2300 South for speeding. He indicated that he could not get Scott to stop, but final pulled his patrol vehicle in front of Scott's vehicle. Joseph stated that he then exited his patr
vehicle, unholstered his weapon, a - : iuproached Scott, who was now stopped facing
southbound. He described Scott as wav.nu his hands inside the vehicle, but stated that thp^was nothing in Scott's hands.
Jubepl i stated t\ lat he moved to the post-portion of the driver's side of Scott's vehicle and
attempted to open the door to get Scott out of the vehicle. He articulated that he felt that he was
just dealing with a drunk driver at the time. Joseph stated that once he had the driver's side
door open that Scott put his vehicle in reverse and began to back up while Joseph was betweeii
the car and the open door, essentially performing a "scoop" maneuver where he was caught
between the car and the door.
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Joseph stated that he stepped onto the rail or inside doorframe of the car with his right foot and
was able to get up into a position and ride with the car as it moved backwards. He stated that
he was holding his weapon in his right hand and that his right arm and hand were on the roof of
the vehicle, while he was holding onto the door with his left hand as the vehicle backed up.
Joseph originally stated that the vehicle backed for distance of about 175 feet at a high rate of
speed, however, he could give no estimate of the rate of speed.
Joseph if idicated that he was afraid that he was going to be pulled under the car or get run over
by the car and began to fall off the roof onto the door, and rotated on the door to a position
facing the passenger compartment of Scott's vehicle. Joseph stated that he fired into the
passenger compartment of the vehicle in an effort to neutralize or stop the driver froni backing
up, stating that he was afraid that he might be seriously injured or killed by the backing vehicle.
Joseph indicated that the vehicle then came to a stop but Scott then fled the area and was last
seen turning eastbound onto Interstate 80. He stated that he then went back to his patrol
vehicle and called for assistance and called a "9-1".
Officers from Salt Lake City Police Department and deputies from the Salt Lake County Shenft
Office eventually located Scott's vehicle on 2300 East just south of Interstate 80. They followeti
Scott through Holladay to where he finally stopped in front of his residence at 4837 S MemoLane. It was then discovered that Scott had been sK.:
-*ie left cheek and the left ~oot K-.
was taken into custody and transported foi medical reasons to St. Mark's Hospital, *vK^*<- * 'was treated. Upoi i release from St. Mark's, he was hooko-1 ^ 4K P Sa )+! ^& bounty Jail. •
in an ,*.-.* i^w with Scott, he indicated that he h ac i-'ee-""" a' ra uanv on the afternoon of March
:
25th and had left the party sometime after midnign-t-r. : i ^ a t he was driving
southbouMi MM 70() East, headed foi his home on Memory Lane, when he was stopped by a
. M'.r -ficer His recollection was that the officer stopped his patrol vehicle on the right side oi
-. f t -^-si of droit's vehicle, however, he could not be sure.
Scott recalled the officer yelling at him and pointing his gun at him. Scott, however, stated that
the radio was on too loud and he could not hear what the officer was saying as he approached
his vehicle. He stated that he knew he had some outstanding warrants and tnat h*> simply did
not want to deal with them that evening. Scott also indicated that he '-.nevA, M I he had been
drinking. He stated that he put his vehicle into reverse in an attempt to back up just enough to
yo around the stopped patrol vehicle ir i front of his vehicle, so he co- ,"i 'v^ ^imnlv drive out
-irounri it and continue on home.
Scott stated that the officer jumped onto the inside doorframe of his vehicle after opening the
vehicle door. He recalled that his vehicle was slowing or had come to a complete stop after
having backed up, at which time, he put the vehicle into drive and drove out around the police
vehicle. Scott stated that at about the time he started to pull forward, after the police officer had
fallen off or stepped off his vehicle, he recalled hearing some shots being fired and glass
breaking in the rear of his vehicle. Scott; stated that the shots were not fired at him until after he
was pulling forward, away from the officer, who was then standing on 700 East in the street.
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- reconstruction of the bullet holes and other physical evidence attached to the Scott vehicle
to Scott himself indicate that Joseph did not fire any rounds down into the passenger
compartment as he stated in his first statement. Further, during a walkthrough of the iiicident,
Joseph made a contradictory statement to his first statement by stating that he fired into the side
of the vehicle after being thi owi i fi 01 i i the vehicle.
The reconstruction of the incident by Mendez, Scharman a -<: ^v^eit indicated that Joseph was
at some point in time clinging to the roof of the Scott vehicle 'i u-nher indicated that Joseph slid
off the roof, sliding his weapon down along the roofline, leaving tracks in the paint from the butt
of his weapon. The marks indicated that Joseph slid off the rear - ,f 4h~ w c i h i de and therefore,
could not have fired into the passenger compartment as he stater!
Addiiu;i..i, * .. . - i - -* <;.i v "
« vis were fired, eight of which of struck the Scott vehicle. In
putting probes thrr gh Vh >u * - - the angles are such that the vehicle had to have been at a
30- to 4x5-degree angle away from Joseph when the shots were fired into the vehicle. There is
no indication that Joseph fired the shots from a standing position in the doorway down into the
passenger compartment of Scott's vehicle.
Further, two of the shots that struck the vehicle are indicative of the vehicle being some distance
away from Joseph when he fired the shots. One bullet went through the headrest of the vehicle,
being slowed and stopped by the headrest, indicative of a distance shot due to decreased
velocity of the bullet. The second bullet went into the outside left mirror at an angle indicative of
Itle vehicle door being closed and the shooter being at a 30- to 45-degree angle away from the
•: -:; vehicle. All of the information used in this investigation is contained in this investigator's
i ; "• :• 'eference.
VV'itl i the above information, Sergeant Jerry Mendez and this investigator screened this case fir st
with Dick Shepherd, Justice Division Chief, and then reviewed the case with Shepherd and
Deputy District Attorney Robert Stott. The case was then screened a second time with Deputy
District Attorney Ernie Jones. Based on the information that there was <; ^stifiable reason and
:
no imminent danger to Joseph, :t was determined thai this office*
-—1 shooting was not
justified under the statute, an,- Joseph .\-^ charged wilh one cc
':;:- -n+M assault '
second-degree felony.
Mendez and this ir ivestigator took JOM-;* .nto UJS* dv ^ ^ " ' ' • J'.J ? irily surrendered himself
at the Salt Lake City Police Departr^'•^•{.as nookeo and -eieased at the Salt Lake

;e ocui Lake v... y i vj,...w „.
L -nt»«M involving the ti affic stop is 99-62608; the Salt Lake
ounty Sheriffs Office case number involving the pursuit and arrest of Scott is 99-37381; an.*the Salt Lake City Police case number involving the aggravated assault by Joseph i c r <Q- 7 ° 7 ^ :
I his case will now be closed to active investigate-s investigator will provide assistance
trial preparation and with discovery to defense attorney as requested Should other information
become available regarding this matter, it will be added to this file and supplei nental reports will
be filed as appropriate.
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1994 SUSPENSION
Rear - Escort & Tracer
DESCRIPTION
Rear suspension consists of a double-acting strut assembly with coil
springs. See Figs. 1 and 2. Rear wheels and brake drums or disc brake
rotors are supported by a sealed roUer bearing mounted on a spindle.
A staked nut retains bearing and hub assembly on spindle.

1 9 9 4 SUSPENSION
Rear - Escort & Tracer (Cont.)
STRUT ASSEMBLY
Removal & Installation - 1) Raise and support vehicle. Remove
wheel assembly. Remove clip securing brake flex hose to strut
assembly. Remove bolts securing strut assembly to spindle assembly.
On hatchback and wagon models, remove quarter lower trim panel.
Remove mounting block nuts. See Fig. 3. Remove strut assembly from
vehicle.
2) To Install, reverse removal procedure. Check wheel alignment. See
SPECIFICATIONS & PROCEDURES article in WHEEL ALIGNMENT.
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Fig. 3; Exploded View,Of Strut Assembly

Lower Spring
Seat
Courtesy of Ford Motor Co. 1

1994 SUSPENSION
Rear - Escort & Tracer

STATIONARY
VEHICLE STABILIZED—BULLET PATH OBSTRUCTED

REVERSE BRAKING

VEHICLE REAR SUSPENSION SPRING COMPRESSED—BULLET PATH FREE OF OBSTRUCTION
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ADDENDUM T

001
ISSUED
Salt Lake Civil Service Commission

TO! ";i 6 ^
IN THE CIVIL SERVICE COMMISSION IN AND FOR
SALT LAKE CITY, UTAH

Robert L. Joseph,
Petitioner,
v.
Salt Lake City Corporation,
Respondent

*
*

Findings of Fact, Conclusions, and
ORDER

*
*
*
*
*

On April 11, 2000 and May 8, 2000, this matter came before the Civil Service
Commission. Petitioner Robert Joseph ("Joseph") was present and represented by his
counsel, J. Bruce Reading. Salt Lake City Corporation was represented by its counsel,
Assistant City Attorney Martha S. Stonebrook.
FINDINGS OF FACT
1.

The incident which gave rise to the disciplinary action taken against

Officer Robert Joseph ("Joseph") occurred on March 26, 1999 at approximately 1:00 a.m.
2.

The location of the incident was approximately 2300 South 700 East in

Salt Lake City, Utah.
3.

Joseph was off-duty on that date, working a part-time job.

4.

Joseph was wearing his police uniform and was driving a police vehicle.

5.

Joseph was called away from his part-time job to meet his wife at 9th

South and 7th East.

6.

A car driven by Westley Scott ("Scott") passed Joseph going at a high rate

of speed.
7.

Joseph's wife asked him several times if he was going to follow the car.

8.

Initially Joseph declined to follow Scott's car.

9.

Eventually, Joseph decided to follow Scott's vehicle.

10.

Joseph caught up with Scott's vehicle near 2100 South.

11.

Joseph turned on overhead lights at approximately 2200 South.

12.

Scott pulled his vehicle to the side of the road but continued to creep

forward.
13.

Joseph pulled his vehicle in front of Scott's car at an angle.

14.

Joseph did not call dispatch when he initiated the traffic stop.

15.

When both cars were stopped, Joseph saw Scott waiving his arms around.

16.

Joseph exited his vehicle and drew his gun.

17.

Joseph approached Scott's car on the driver's side.

18.

Joseph was telling Scott to roll down the window and, when Scott did not

respond, Joseph opened the driver's side door.
19.

Scott put the car into reverse and began backing up.

20.

Joseph pulled himself up on the running board of Scott's vehicle.

21.

Scott stopped the car suddenly, causing Joseph to fall from the vehicle.

Scott then accelerated and fled from the scene.
22.

During the incident, Joseph fired eleven rounds, two of which hit Scott

(one in the cheek and one in the foot).
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23.

Joseph fired at least two shots at Scott's vehicle as the vehicle was moving

away from him.
24.

One eyewitness, John Childress, heard a car accelerating and then heard

several shots.
25.

Another eyewitness, Darin Bell, looked out his window and saw Joseph

standing in a shooting stance, heard some shots but saw no vehicle.
26.

Joseph shot at Scott's vehicle despite the fact that his vision was blurred

and he was unsure of his target.
27.

Scott drove to the home of his girlfriend where he was arrested and taken

to St. Marks Hospital.
28.

After Scott had left the scene, Joseph called dispatch.

29.

Scott's vehicle was impounded on March 26, 1999 and taken to the City

impound lot.
30.

On March 31, 1999, the car driven by Scott on the night of the incident

was released to the owner of the vehicle, who was not involved in the incident.
31.

Scott was arrested on March 26, 1999 and booked into the Salt Lake

County Jail on charges of aggravated assault on a police officer and felony traffic fleeing.
32.

Joseph was placed on administrative leave on March 26, 1999.

33.

On March 29, 1999, Joseph was suspended pending the investigation of

the incident.
34.

Both Internal Affairs and the Homicide Unit of the Salt Lake City Police

Department investigated the March 26, 1999 incident.
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35.

The Salt Lake County District Attorney's Office filed an Information in

the Third District Court on April 19, 1999 charging Joseph with aggravated assault on
Scott, a second degree felony
36.

A Warrant for Joseph's arrest was issued on April 19, 1999 and Joseph

was arrested and booked into the Salt Lake County Jail.
37.

On July 16, 1999, then Chief Ruben Ortega terminated Joseph's

employment with Salt Lake City Corporation, finding that Joseph had used deadly force
after any potential threat to him had passed and had violated the policy against firing at or
from a moving vehicle.
38.

On November 23, 1999, the criminal charge against Joseph was

dismissed.
39.

On January 3, 2000, Acting Chief of Police A.M. Connole reviewed

Joseph's termination and amended the decision, finding Joseph's use of deadly force was
not in policy and imposed a twenty day suspension.
40.

Joseph was reinstated effective on January 3, 2000 and received his back

pay from July 16, 1999 to January 3, 2000, less the twenty days.
41.

Joseph stipulated that the 20 day suspension was not disproportionate to

the charge that he violated police policies and only contested Chief Connole's finding
that Joseph's actions were in violation of police policies.
CONCLUSIONS
1.

Joseph engaged in unprofessional conduct that put himself in a position of

2.

Joseph used deadly force after all threat to him had passed.

danger.
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3.

Joseph shot at Scott's vehicle as it was moving away from him.

4.

Joseph violated Police Policy 3-06-02.00 (Deadly Force).

5.

Joseph violated Police Policy 3-06-05.02 (Firing at or from a Moving

Vehicle).
ORDER
After hearing all of the evidence presented by both sides, and for good cause
shown, it is the unanimous decision of the Civil Service Commission to uphold the
finding by Chief A.M. Connole that Joseph's actions violated police policies. Because
Joseph stipulated that the 20 day suspension was not disproportionate if he was found to
be out of policy, the imposition of that discipline is also upheld.
Therefore, it is hereby ordered that the finding that Joseph violated policies 3-0602.00 and 3-06-05.02 is sustained.
DATED THIS /ftL

DAY OF DECEMBER, 2000.{
BY THE COMMISSION:

The Commission initially signed its Findings of Fact, Conclusions and Order in this
matter on July 19, 2000. Based upon a Memorandum Decision filed by the Utah Court
of Appeals on November 16, 2000, in the matter of Joseph v. Salt Lake City Civil Service
Commission, et al, 2000 UT APP 327, the Commission hereby reissues its Findings of
Fact, Conclusions and Order without change, other than the date of the signing, the
addition of the date stamp on the front page, and the addition of the mailing certificate.
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CERTIFICATE OF MAILING
The undersigned secretary of the Civil Service Commission hereby certifies that
on the w day of December, 2000, she mailed a true and correct copy of the above
Findings of Fact, Conclusions and Order by certified mail, all postage prepaid, to:
Robert Joseph
1156 Lost Eden Drive
Sandy, Utah 84094
and further states that she certified the Findings of Fact, Conclusions and Order to the
appropriate head of the Police Department by mailing a true and correct copy of the same
by certified mail, all postage prepaid, to:
Assistant Chief A. M. Connole
Salt Lake City Police Department Administration
315 East 200 South, 8th floor
Salt Lake City, Utah 84111

Celina Mendez-Castillo
Secretary for the Civil Service Commission
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JEFFREY D. GOOCH (7863)
SPENCE, MORIARITY & SCHUSTER
39 Exchange Place, Suite 101
Salt Lake City, Utah 84109
Telephone: (801)521-0811
Facsimile: (801)521-0437

" c r COURT

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

WESTLEY D. SCOTT,
Plaintiff,

COMPLAINT AND JURY
DEMAND

vs.
SALT LAKE CITY CORPORATION,
RUBEN B. ORTEGA, ROY WADSON,
SCOTT D.FOLSOM, AND
ROBERT JOSEPH,

:TFiDocv-oo67sr
Judge

Defendants

COMES NOW, Wesley D. Scott by and through Counsel Jeffrey D. Gooch of SPENCE,
MORIARITY & SCHUSTER and hereby complains against the above-captioned defendants as
follows:

23.

Rob Joseph has a history of using excessive force while employed by the Salt

Lake City Police Department. These incidents occurred prior to his unjustified shooting of
Westley Scott.

IV.
FIRST CLAIM FOR RELIEF: 42 U.S.C. §1983 CLAIMS AGAINST DEFENDANT
ROBERT JOSEPH
24.

The statements and allegations made in paragraphs 1-23 are adopted and

incorporated by reference as if fully set forth herein.
25.

Defendant Robert Joseph was at all times relevant to the events described in this

Complaint a state actor acting under the color of state law and within the scope of his
employment and duties.

26.

Officer Joseph used excessive force against Westley Scott. At most, Scott had

only committed misdemeanor offenses—speeding, driving while intoxicated, or interference with
an officer-when Joseph used deadly force. A police officer is not justified in using deadly force
to apprehend persons who may have committed misdemeanors and who are not violent.
27.

If Officer Joseph felt the need to use deadly force in self-defense, he created this

situation. Joseph violated departmental procedures by opening the car door and jumping on the
vehicle when Scott began to drive away.
28.

Officer Joseph's use of excessive force was unreasonable, grossly negligent,

reckless, willful and wanton, deliberately indifferent to, and in callous disregard for Westley
Scott's federal constitutional rights. These rights are guaranteed by the 4th and 14th Amendments

WESTLEY D~ SCOTT V. SALT LAKE CITYET AL.
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to the I Jnited States and specifically IIK UUU . hut are not Mm ...,*. ;»e . igr.: :•» ..;<, , \ :.
pi oces: ; c .1 id tl: le fi eedoi i i i i 01 i i se .izi ires involving excessive force.
2 9.

O ffi c e i J o s e p h"" s < i c t i o i i s v i o 1; 11 e d V"V e s 11 c y S c o 11"; ; i i g I: 11 I o s i 11 • s I a i 11 i ' 2 d 1 1 e p 1 o c e s s

as guaranteed by the 14 th Amendment i«- \i.r \ nned States C o n s i i i u i - n
were intentional, reckless, 01

30.

'NIMCK 11K conscience"

Deft ndatif'* <h1iMii

1 ill

so as to am.i

Defendam s actions

,, \

\ \AH

..

1 111 mil pi \11nait \ .nisi - I lli \ 1 il.iln HI >il

Westley Scott's federal eonsutuiionai ughts and the direct and proximate cause of his injuries
31

Westley Scott has suffered serious damages as a result of this incident ^ ^ s e

damages are d e s c n ^ c. - 1-'V* "Hamases" section of this Complaint and are incorporated b y
reference in this section a-* ,: :::

• .1 1 hei ein.

V.
SECOND CLAIM FOR RELIEF: 42 U.S.C. §1983 CLAIMS AGAINST DEFENDANTS
RUBEN B. ORTEGA. ROY WADSON AND SCOTT P. FOLSOM
32

I he statements and allegations made in paragraphs 1-31 are adopted and

33.
responsibu^v .imi -liny to projvnv uan? ^ipeivisc, discipline ana
officers under theallowed Office: j

-cv^ny^ » 1 ^ f o m b n ^ *"-*i 111 •••

t

• !•

> \A.

may be used.
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n e u responsibilities and - i ^ ^
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MARTHA S. STONEBROOK. #5149
Assistant City Attorney
Attorney for Ortega, Folsom, Wasden
and Salt Lake City Corporation
451 South State, Suite 505
Salt Lake City, UT 84111
Telephone: (801)535-7788
FN THE UNITED STA l'LS DIS'l KK T ('< >l IR1
DISTRICT OF UTAH, CENTRAL DIVISION

WESTLEY D. SCOTT,

]
)
;)

Plaintiff,
vs.

SALT LAKE CITY'S
ANSWER

]

SALT LAKE CITY CORPORATION,
RUBEN B. ORTEGA, ROY WADSON,
F r r Y r r n FOLSOM, and ROBERT

Defendants.

)

( a: •. W

.' "<'(

v

'< ' - " ^ ' T

]

Defendant, Salt Lake City Corporation ("Salt Lake City"), by and through its
counsel of record, hereby answers Piamiiij ., Lompiami ^ j alleges a.s .-.
FIRST AFFIRMATIVE DEFENSE
Plaintiffs Complaint fails to state a claim upon wiiicii ici^i L.an cc gi\:;i'L :
SECOND AFFIRMATIVE DEFENSE
To each of the numbered paragraphs set forth in n a i n u n ^ I umpiaint, Salt Lake
City lu.Tehy respond:;

\ I I f ^

appropriately. Sail I ak< : ( ity d< aiies the remaining allegations set forth in paragraph 23
of Plaintiff s Complaint.
24.

ake City realleges its answers set forth in paragraphs 1 through 23

and incorporates them by this reference as if set forth fully herein.
25.

Salt Lake City admits the allegations set forth in paragraph 25 of

Plaintiffs Complaint.
26.

Salt Lake City admits that Joseph used deadly force against Plaintiff. Salt

Lake City denies the remaining allegations set forth in paragraph 26 of Plaintiff s
Complaint.
27.

Salt Lake City lacks information and knowledge sufficient to form a belief

as to the truth of the allegations set forth in the first sentence of paragraph 27 of
Plaintiffs Complaint and, therefore, denies the same. Salt Lake City denies the
remaining allegations set forth in paragraph 27 of Plaintiff s Complaint.
Salt I .ake City denies the allegations set forth in paraoraph 28 of
Plaintiffs Complaint.
'".

Salt I .ake City denies the allegations set forth in paragraph 29 of

Plaintiffs Complaint.
Salt I .ake City denies the allegations set fortl i in paragraph 30 of
Plaintiffs Complaint.
Salt I .ake City lacks infoi n lation at id ki lowledge si ifficient to form a belief
as to the truth oi die allegations set forth in paragraph 31 of Plaintiff s Complaint and,
therefore, uenu. :•••
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January 25,2000

Loni F. DeLand'
43 East 400 South
Salt Lake City, UT 84111
Re

Rob Joseph Claim

Lieai h in I, r ! mil:
I am in receipt of your Claim for Reimbursement of Attorney s rees and
§63-30a-2.
Afterreviewingyour claim, ^
11 i! i' 1 a tmf the City has concluded:

ust respectftdly deny the same. After reviewing

(1)
While you actuallyfileda Motion to Dismiss, the City is advised by the
prosecutor that he had previously informed you that he intended to dismiss the charges. Your
Motion to Dismiss appears to have been filed as a means of avoiding exceptions to
reimbursement set forth in § 63-30a-2. Given die prosecutor's prior notice to you, the City
believes; the exceptions are applicable;
(2)
The California expert that you retained was apparently anticipated to tesluj
regarding the use of deadly force. Inasmuch as Utah has a statute covering that issue and
interpretation of that statute is reserved to the Court, the City does not believe the Court would
have permitted the expert to testify. Accordingly, costs incurred in that matter were not
reasonable as contemplated by the statute.
(3)
We are advised that the State Crime Lab's results were the exculpatory evidence
that convinced the prosecutor to dismiss the charges. Inasmuch as such results either were, or
would have been made available to you, additional testing and expert testimony was duplicative
and, therefore, not reasonable.
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Loni F. DeLand
January 25,2000
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Based upon the foregoing, the City respectfuUy denies your
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